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Lessons for the Student of Law

LESSONS FOR THE STUDENT OF LAW:

THE OKLAHOMA LECTURES

GEORGE ANASTAPLO*

INTRODUCTION TO THIS COLLECTION-

Oklahoma is clearly in a transitional phase. Four out of
ten Oklahomans were not born in Oklahoma. Major
change is occurring. The question is whether we will
utilize the change to blend the virtues of our rural past
(such as the ability and drive to work hard, and the
occasional, at least, understanding of the necessity of
sacrifice) with thoughtful and realistic consideration of
the modern world and its global competitors. Or will
we, fettered by inaction and our bucolic tradition of
negativism, retain the status quo that allows only a few
big fish in a few small ponds? It is my hope that our
decision will be one of investment in the education of
our talented people, of stewardship of our beautiful
lands and waters, of commitment to tolerance and rule
of law.

-Robert H. Henry'

The moon, it has been suggested, is more valuable than the
sun because it gives light when it is needed most. The same
could well be said about pedestrian commentaries which, in
benighted times, reflect great authors who are much neglected.
In these Oklahoma talks, I attempt to provide illumination to

* Professor of Law, Loyola University of Chicago; Professor Emeritus of Po-
litical Science and of Philosophy, Rosary College; and Lecturer in the Liberal Arts,
The University of Chicago; A.B., The University of Chicago, 1948; J.D., The Univer-
sity of Chicago, 1951; Ph.D., The University of Chicago, 1964.

** In accordance with the author's preference, the citations in this Collection
and appendices may vary from The Bluebook: A Uniform System of Citation (15th
ed. 1991).

1. Robert H. Henry, The Oklahoma Constitutional Revision Commission: A Call
to Arms or the Sounding of Retreat?, 17 OKi., Crry U. L REv. 177, 193 (1992)
(footnote omitted). See infra note 259.
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guide the aspiring student of law to the most important teach-
ers of the Western World. Those teachers have been much
neglected in the education that is supposed to prepare Ameri-
can students for proper instruction in the law.

Vital to the West are the opinions flowing from Greece and
Rome, on the one hand, and from the Hebrew and Greek Bi-
bles, on the other hand. Indeed, it seems, the merits of the
West depend in large part upon the tension between these two
sets of opinions, as attempts are made to keep the sacred and
the secular in productive association. A plea for moderation
along with respect for principle is evident in both this Collec-
tion and in the article by Robert H. Henry, from which the epi-
graph for this introduction is taken.2

A series of moral, religious, political, jurisprudential, and
constitutional issues are discussed as they were developed in a
half-dozen talks given by me at two Oklahoma law schools in
March 1993, supplemented by Appendix C, where Oklahoma is
again returned to as a result of the April 19, 1995, bombing of
the Alfred P. Murrah federal building in Oklahoma City. I begin
this Collection by noticing my own connections with Oklahoma,
ranging over a half-century. My concern with the proper train-
ing of the student of law may be seen throughout the seven
parts of this Collection. That concern continues to be evident in

2. See the counsel drawn from Chief Justice Marshall in McCulloch v.
Maryland, 17 U.S. (4 Wheat) 316, 407 (1819), in which a constitution is distin-
guished from "the prolixity of a legal code," Henry, supra note 1, at 177. The
specialness of the Western World, a specialness which may permit it alone to truly
begin to understand what has happened elsewhere, is suggested in a passage from
a talk given by Laurence Berns at St. John's College:

The most impressive alternative to philosophy in the life of Leo Strauss
is summed up by the name of a city, Jerusalem, the holy city. What if
the one thing most needful is not philosophic wisdom, but righteousness?
This notion of the one thing most needful, Mr. Strauss argued, is not
defensible if the world is not the creation of the just and loving God.
Neither philosophy nor revealed religion, he argued, can refute one anoth-
er, for, among other reasons, they disagree about the very principles or
criteria of proof .... This mutual irrefutability and tension between
philosophy and biblical revelation appeared to him to be the secret of the
vitality of Western Civilization.

Laurence Bers, Leo Strauss, THE COLLEGE, Apr. 1974, at 5. See also George
Anastaplo, An Introduction to Cofucian Thought, in 1984 GREAT IDEAS TODAY 124,
156 n.14 [hereinafter Anastaplo, An Introduction to Confucian Thought]; infra text
accompanying note 71; infra note 134.
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the second set of Appendices to this Collection. In Appendix B,
I sketch in turn the career of a Socratic teacher of law in Fifth
Century B.C. Greece,' the career of a distinguished teacher of
law in the United States from early in the twentieth century,
and the career of a perennial student of law into the last de-
cade of this century. The latter two men were military aviators,
one who saw duty during the First World War and the other
during the Second World War. Both were Midwesterners who
very much profited from their service (both military and aca-
demic) in the great Southwest.

1. LESSONS FROM OKLAHOMA4

Many portraits and photographs of [Thomas]
Carlyle exist. He always endeavoured to procure por-
traits of any one about whom he was writing, and seems
to have been desirous to obtain good portraits of him-
self. According to Mr. Froude no portrait was really
successful.

-Leslie Stephen5

I have returned to Oklahoma for what promises to be a
productive visit after having served here, half a century ago,
with the United States Army Air Corps. My ties to this state go
back even further than the Second World War, if only by mar-
riage: my wife recalls a happy childhood in Oklahoma City
before her family returned to Texas, where she had been born.

3. Socrates laid the foundations for education, including (it can be said) reli-
gious education, in the West. On how Christianity has shown respect for Socrates
in its scheme of things, see JOHN MILTON, Paradise Regained, bk II, 96-99, bk. IV,
272-80, 286-330. See also George Anastaplo, The Founders of Our Founders: Jerusa-
lem, Athens, and the American Constitution, in ORIGINAL INTENT AND THE FRAMERS
OF THE CONSTITUTION: A DIsPUTED QUESTION 181, 183-90 (Harry V. Jaffa ed., 1994)
[hereinafter ORIGINAL INTENT].

4. A talk given at the Oklahoma City University School of Law, March 24, 1993.
5. Leslie Stephen, Thomas Cartyle, in 3 DICTIONARY OF NATIONAL BIOGRAPHY

1033 (1917).
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She speaks fondly of the grade school (Edgemere), of the
zoo, and of a lake where the children would go fishing. This
was deep in the Great Depression which then, as with the cur-
rent recession, came early to Oklahoma and stayed late. Her
father was a wildcatter in the oil business, which was hit very
hard during the Depression. Although creditors and bill collec-
tors had to be avoided, there was always money to put gasoline
in the car, which permitted the fishing and other excursions
that were so treasured by the children. She has now returned
to Oklahoma City, not expecting things to have remained un-
changed (she expects a lot of things have shrunk since then)
but hoping nevertheless that something essential and attractive
has remained the same.' It is significant that her memories are

6. One result of my wife's return to Oklahoma City was this column in a local
newspaper.

Joan of Arc Statue Sought
Many years ago, a statue of Joan of Arc graced the halls of

Edgemere Elementary School, 3200 N. Walker [in Oklahoma City]. Where
is that statue today?

Robert Henry, Dean of Oklahoma City University's Law School, says
that Sara Prince Anastaplo of Chicago attended Edgemere in the 1940s.
She recalls the statue as being "life-size or bigger."

What Robert finds interesting is how, with today's big hullabaloo
about separation of church and state, Oklahoma City school leaders got
away with putting a statue of a Catholic saint in a public building.

Sara's husband is famed barrister/author George Anastaplo, who
teaches at the University of Chicago and at Loyola Years ago, when he
refused to sign a non-Communist oath the state of Illinois refused to
allow him to take the bar test.

He took it to court and the case eventually made it to the U.S. Su-
preme Court, where he lost 5-4. Asked if he believed in overthrowing
governments, he had told Illinois officials, "Yes, but then so did Thomas
Jefferson."

I digress. Back to the subject at hand: Where is that Joan of Arc
statue today?

Robert E. Lee, Joan of Arc Statue Sought, DAILY OKLAHOMAN, Sept. 13, 1993, § III,
at 1. A month later, another column by Mr. Lee reported that a life-size statue of
Joan of Arc had been found in the administrative building of the Taft Middle
School in Oklahoma City. Robert E. Lee, Joan of Arc Statue Still on Display,
DAILY OKLAHOMAN, Oct 13, 1993, § I1, at 1. My wife tells me that the photograph
accompanying this column looks like the statue that she remembers. For further
discussion of the bar admission case referred to by Mr. Lee, see ROGER K
NEWMAN, HUGO BLAcK: A BIOGRAPHY 503-07 (1994); George Anastaplo, What Is Still
Wrong With George Anastaplo?: A Sequel to 366 U.S. 82 (1961), 35 DEPAUL L
REV. 551, 552-647 (1986) [hereinafter Anastaplo, What is Still Wrong with George
Anastaplo?]. See also infra notes 146 and 194; app. B-3 of this Collection.
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so pleasant. This should remind us that what is called poverty
is not such a simple matter what is made of it and how one
responds to it depend on the moral fibre of families and the
competence and morale of communities. It helps, of course,
when everybody or virtually everybody one knows, including
sensible, hardworking people, have been impoverished together.
In such circumstances there can even be found, if only some-
times in retrospect, an infectious gaiety.

II.

I personally associate Oklahoma with hard work, an im-
pression that is likely to be reinforced by the half-dozen talks I
am scheduled for during this visit. My stay in Oklahoma during
the Second World War was at the air base in Altus, where we
were "on the line," awaiting transfer to our pre-flight station in
San Antonio. The hard work I particularly remember from that
tour of duty in this State was washing airplanes at night. It was
cold, and it became much colder when the gasoline we were
using for washing those planes evaporated so readily from our
hands.

My instruction in the ways of tyrants, which I have long
been interested in, began during my stay at Altus. The tyranny I
am referring to was not that of our officers or of the rather
contrived regimen we were subjected to. That was the sort of
subjugation that one could manage to put up with if not even
to escape. I always felt that there were honorable means of
avoiding such assignments. My favorite, if I recall correctly,
was going to the base chapel with a book, where I could safely
read at leisure for hours at a time without risk of being im-
pressed for some make-work on the base. I usually had the
chapel to myself. (I also found this to be true on the troop
ships upon which I, as a flying officer, crossed both the Pacific
and the Atlantic Oceans. By that time, of course, it was a mat-
ter of a quiet place to read, not a matter of evasion.) There
were, on the other hand, dishonorable means of evasion. A
comrade of ours exhibited one dishonorable means after anoth-
er, for he would do anything to avoid having to do work, in-
cluding work that was really needed for our welfare. He would,
for example, hide in wardrobes and under beds. In fact, he
went to such extremes that we considered him contemptible.

1995]
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My first major lesson in tyranny, which began in Altus, Oklaho-
ma, was completed in San Antonio, Texas. We had just arrived
in our pre-flight barracks when an officer suddenly walked in
and said to the man who happened to be nearest the door,
"You, there, you are the cadet officer for this barracks." Who
should this providentially-anointed Moses be but the very man
who had been so desperate in his evasions of duty assignments
at Altus.

It was surprising that he had been "caught" in this way.
Usually he had an instinct that permitted him to sense the ap-
proach of an officer. Perhaps he had not yet gotten used to the
Texas air. Even more surprising for us was what happened to
our congenital goof-off when armed with the insignia of a cadet
officer. He became simply intolerable. His passions were such
that he went from one extreme to the other-from the extreme-
ly evasive to the extremely domineering. He was remarkably
unattractive in both forms. We have here an instructive intro-
duction to the tyrant: since he does not really respect himself,
he cannot respect others. In short, he is shameless in whatever
capacity he happens to find himself. (Fortunately, this man
never got wings or a commission.)

III.

Finally, in these Oklahoma reminiscences, there was some-
thing I saw during my military service which has cautioned me
for decades. I believe it was in Oklahoma City: a quite drunken
sailor was leading a blind man across a busy street. (The blind
man may have had a bit to drink as well.) The absurdity of that
scene comes back to me from time to time, especially when I
presume to lead others.

Now, because of the distinguished lectureship you have
kindly asked me to supply, I find myself in Oklahoma City in
the heady guise of a guide. This I do with some trepidation,
recalling my prophetic vision of the wobbly mariner. But I take
some comfort from the confidence, a confidence bolstered by
the responses I have had thus far on this campus, that the audi-
ences I am scheduled to address here are most sober and any-
thing but blind. That being very much the case, I know that I
can depend upon you to set me straight, pointing me the way
that I should go.

[Vol. 20
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2. THE FUTURE OF LIBERAL DEMOCRACY7

January, 1799. In a conversation between Dr. Ewen and
the President [John Adams], the former said one of his
sons was an aristocrat, the other a democrat. The Presi-
dent asked if it was not the youngest who was the dem-
ocrat. "Yes," said Ewen. "Well," said the President, "a
boy of fifteen who is not a democrat is good for noth-
ing, and he is no better who is a democrat at twenty."
Ewen told Hurt, and Hurt told me.

-Thomas Jefferson

In the course of the American Constitutional Convention of
1787, it could be said without serious challenge that the British
Constitution was the best constitution in the world. Whether or
not this estimate was widely accepted by the delegates in the
Convention, it was generally agreed that the British Constitu-
tion was not appropriate for the United States.9

It was considered inappropriate partly because of the ori-
gins, character, and circumstances of the American people. For
example, the British Constitution required hereditary elements
not yet available in the United States. Also, there was no longer
any place for royalty, hereditary or elective, in the American
scheme of things.

The British Constitution could definitely be ruled out in
1787 despite the fact that almost all Americans had, a genera-
tion before, considered themselves loyal Englishmen. One gen-

7. A talk prepared for a panel discussion of the attempts made by the United
States to shape the political institutions of other countries. This panel met at the
Oklahoma City University School of Law, March 25, 1993. The panel was chaired
by Andrew C. Spiropoulos of the School of Law Faculty.

8. THOMAS JEFFERSON, The Anas, in THE COMPLETE JEFFERSON 1204, 1276 (Saul
K Padover, ed., 1943).

9. See, e.g., GEORGE ANASTAPLO, THE CONSTITUTION OF 1787: A COMMENTARY 2
(1989) [hereinafter ANAsTAPLO, THE CONSTITUTION OF 1787]; see also GEORGE
ANASTAPLO, THE AMENDMENTS TO THE CONSTrTTON: A COMMENTARY 244-68 (1995)
[hereinafter ANAsTAPLo, THE AMENDMENTS TO THE CONSTnTUTION].
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eration of revolutionary change had already made the British
Constitution unworkable in the United States. We can thus be
reminded that it is usually far easier to tear down than to build
up.

II.

Now, two centuries later, the question can be raised wheth-
er liberal democracy, especially as provided for by the Ameri-
can Constitution, is the best in the world. Even if it is, the ques-
tion remains whether it is appropriate for other countries, es-
pecially for those struggling to find their own way into the
modem world.

The Constitution of 1787, with its prudent blending of dem-
ocratic and aristocratic elements that we call constitutional
government or liberal democracy, could take root as it did in
the United States because of special circumstances. There
were, among the American people, a grounding in British con-
stitutional history (with a lively awareness as well of Roman
republican institutions and experiences), considerable practice
in self-government (reinforced by relative isolation from the
broils of Europe), no established social classes, and (the Afri-
can slaves and the North American aborigines aside) no deep-
rooted ethnic divisions or grievances. On this continent, there
was also an opportunity to moderate religious controversies
that had tom Europe apart for centuries, however much the
slavery question (and afterwards the race question) came to
take the place of those old-world moral struggles and political
differences which were rooted in religious controversies.

There is much to be said for what goes on in the United
States these days and, even more important, for what we ex-
pect to go on and not to go on. The Framers of 1787 would
recognize much in our present ordering of things that is worthy
of respect. They would also recognize that a few key issues or
problems among us have become more critical, or at least more
obvious, now that massive foreign threats to the United States
have receded dramatically."0

10. See, e.g., ANASrAPLO, THE AMENDMENTS TO THE CONSTITUTION, supra note 9, at
228-38. See also infra note 117; app. C-3 of this Collection.

[Vol. 20
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III.

The problem of what the New World Order means for us
as Americans includes whether we should be concerned, and if
so how, with the domestic institutions of other countries. If we
proceed as the Framers of 1787 did, we should be prepared to
recognize that the best constitution in the world today may be
able to work in only a few places.

An attempt to institute even the best constitution every-
where can subvert decent governments and salutary habits in
one place after another. For example, healthy tribal and other
attachments can be called into question. In addition, liberal
democracy can be given a bad name, thus making it harder to
establish and sustain in places where some form of it could
work.

Today, Wilsonian aspirations for a worldwide democratic
way of life take the often explosive form of an insistence upon
the self-determination of any group that chooses to designate
itself a people. One must wonder whether it helps to break up
the world into smaller and smaller racial enclaves, thereby
destabilizing the political unions and federations that seem
more consistent with modem modes of economic organization,
communication, and self-defense." The waste thereby of spiri-
tual as well as material resources can be considerable.

However exhilarating the prospect of self-determination
and self-government may be, a sense of desperation can also be
observed from time to time. Consider, for example, what is
happening in Russia. Does an insistence upon democracy in all
circumstances undermine what chances there may be in a
country for a decent regime?12 Desperation is evident in a re-
cent report:

Some supporters of [Boris] Yeltsin wish he had dis-
banded the Congress at the beginning of his political

11. See, e.g., THE FEDERALIST No. 10 (James Madison); see also infra note 253.
12. See GEORGE ANASTAPLO, THE AMERICAN MORALsT: ON LAW, ETHIcs, AND GoV-

ERNMENT 555-69 (1992) [hereinafter ANAsTAPLO, THE AMERICAN MORALIST]; see also
George Anastaplo, On Freedom: Explorations, 17 OKLA- CITY U. L REV. 465, 630-44
(1992), partially reprinted in FIRST AMENDMENT HANDBOOK 7-110 (James L
Swanson ed., 1994) [hereinafter Anastaplo, On Freedom]; ibfra notes 21, 73.
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troubles, about a year ago. They say that if he continues
to let the Congress slow down his reforms, the country
will soon be in chaos.

"Either way you look at it, there isn't going to be
democracy in Russia," said an aide of Mr. Yeltsin. "So he
should just go ahead and do it."

But presidential rule could provoke explosive reac-
tions. Mr. Yeltsin would need to line up support for his
move from the army, the KGB and strong labor groups,
such as the coal miners.13

I am reminded of a 1990 observation by a member of the Soviet
Parliament while Mikhail Gorbachev was still in office: "We
must create presidential power to get rid of Politburo power,
which is arbitrary. Yes, it is dangerous. Today, we introduce
presidential rule, tomorrow he may become a dictator. But
freedom in this country will remain in danger for the next hun-
dred years or so."

All this bears upon what foreign news is considered signifi-
cant at any particular time in our own country. What are the
elements in the political and social order elsewhere that should
be noticed and emphasized here? I have the impression that we
are not appreciating those substantial elements in the Russian
legislature who stand for some form of democracy or, at least,
for a decent regime which respects fundamental human rights.
Another way of putting this is to say that those checks and bal-
ances which can sometimes be stigmatized as governmental
gridlock can be useful-especially when the executive branch
of a government may not really know what it is doing."

13. Laurie Hays & Elisabeth Rubinfien, Yeltsin Hints He Might Dissolve Con-
gress After His Latest Setback, WALL ST. J., Mar. 17, 1993, at All.

14. ANAsTAPLo, THE AMERICAN MORALIST, supra note 12, at 555 (quoting Bill
Keller, Assembly Plans a Powerful Gorbachev President, N.Y. TIMEs, Feb. 1, 1990,
at Al); see also Anastaplo, On Freedom, supra note 12, at 610.

15. On the follies of the First World War, see ANASTAPLO, THE AMENDMENTS TO
THE CONSTITUTION, supra note 9, at 427 n.146. See also George Anastaplo, Did Any-
one 'In Charge' Know What He Was Doing? The Thirty Years War of the Twen-
tieth Century, in A WEEKEND WiTH Tm GREAT WAR (Steven Weingartner ed., 1996).

[Vol. 20
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IV

Few, if any, astute American politicians today would, even
in private, call the British Constitution the best in the world. Is
this change from 1787 due to the Americans, or to the British,
or to both?

Is the British Constitution, however it is ranked, still what
it once was? Or has it lost some of its vitality? It is hard to be
sure about such matters at a distance. If this can be said about
our ability to understand the British, with whom we share so
much, it should remind us of the problems we confront when-
ever we attempt to diagnose and prescribe for the ills of the
rest of the world."1

An underlying question which emerges in any serious inqui-
ry about the worldwide efficacy of American-style liberal de-
mocracy is whether that republican form of government is still
appropriate for the United States itself. The remarkable growth
in the size of population in the United States since 1787 re-
quires our careful assessment. The population of some three to
four million people in 1787 has increased almost one hundred-
fold to a population of a quarter of a billion people. Modem
forms of communication alleviate some problems even as they
create others, including problems we can barely notice. For
example, if we generally recognized the devastating effects
broadcast television is having both on the American character
and on American institutions, we would probably try to abolish
it. 7 One consequence of our technology and experiences is
that we are moving toward a plebiscitary form of government,
of which Ross Perot's erratic presidential exercises are symp-
tomatic. Invoking the spirit of that great son of Oklahoma,
Willmoore Kendall, I continue to believe that the ultimate politi-
cal authority among the branches of the United States govern-
ment should rest with the Congress, not with the President, no
matter how glamorous the Presidency may become. 8

16. On the status of the monarchy in Great Britain, see An Idea Whose Time
Has Passed, ECONOMIST, Oct. 22, 1994, at 15-16. See also id. at 6-7, 71; infra note
250.

17. On the abolition of broadcast television, see ANASTAPL4, THE AMERICAN MOR-
AL=T, supra note 12, at 245-74.

18. See ANAnAPLO, THE CONSTITmON OF 1787, supra note 9, at 317-18 n.85
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Be all this as it may, a major obstacle to developing or sus-
taining good government anywhere today has been the radical-
ization of both liberty and equality in the modem world. Such
radicalization is evident in the growing emphasis upon individu-
alism, self-expression, ruthless foreign policies (including ethnic
cleansing), hedonism, and even pacifism. Indicative of these
developments in the United States are the widespread and often
irresponsible opinions we have about such issues as guns, pris-
ons, capital punishment, taxes, and medical treatment. 9

In our inquiry, we have moved from whether liberal de-
mocracy is appropriate around the world to what may be done
to make it work even better than it now does in the United
States.

V.

Still, a healthy humanitarian impulse prompts us to wonder
what the United States can properly contribute to other peoples
in different circumstances. We certainly do not want to be ei-
ther selfish or callous, however much we should guard against
both the suicidal and the sentimental.

It is obvious that there are circumstances in which our
economic assistance is called for. What is often far from obvi-
ous is what forms our traditionally generous assistance should
take for the good of the recipients. This may be seen as we try
to determine what we should make available to the beleaguered
Russians and how this should be done. Considering that Russia
will remain a great power for decades if not for centuries,
Americans do sense that the trillions upon trillions of dollars
we have spent on defense during the Cold War can be usefully
backed up by our providing in the form of aid a small fraction
of what we devoted to the Cold War.'

(drawing upon Willmoore Kendall).
19. See, e.g., ANAsrAPLO, THE AMERICAN MORALIS, supra note 12, at 367-74, 389-

98, 422-27; GEORGE ANASTAPLO, HUMAN BEING AND CITIZEN: ESSAYS ON VIRTUE, FREE-
DOM, AND THE COMMON GOOD 214-21 (1975) [hereinafter ANASTAPLO, HUMAN BEING
AND CITIZEN]; see also infra notes 234 and 260; apps. C-3, C-4 of this Collection.

20. See ORIGINAL INTENT, supra note 3, at 363-68; ANASTAPLO, THE AMERICAN
MORALIST, supra note 12, at 368-69.
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It should not be, for Americans, a matter of exporting de-
mocracy to the Russians or anyone else; rather, it is a matter of
helping others develop the conditions for the form of decent
government appropriate for their circumstances. In these mat-
ters, prudence should take the place of doctrine, guiding us in
the sensible interpretation of the meaning of our hallowed
"Consent of the Governed" principle. The emphasis should be
placed upon humanity, a respect for justice, and genuine
peace.2

How, then, should the United States intervene abroad? It
should intervene, continually, by way of example and discreet
instruction, and rarely, by the use of outright preaching or mili-
tary force. We should at least be clear in our calculations about
how limited our power abroad is, and for that we should be
thankful. We should also recognize how much chance can af-
fect what we do occasionally take an interest in, which can be
quite different from what truly affects our national interest.

The example we can usefully provide is in the form of re-
sponsible self-government, exhibiting to others something that
they can reasonably aspire to attain. The instruction we can
offer should include the reminder that what works in one coun-
try may have to be changed considerably to fit the circumstanc-
es of another country.

VI.

Perhaps no instruction is as important for many countries
today as lessons in how to moderate their ethnic differences,
especially those differences rooted in ancient religious conflict.
Responsible freedom is hard to maintain when such conflict is
unleashed. Political freedom itself may depend on a market
economy, at least in the modem world, and such freedom may
in turn promote a market economy. One can even wonder
whether the European Economic Union, if it had been further
along in its development, would have been able to head off the
unfortunate recent disintegration in Eastern Europe.

21. See the discussion of John Bunyan's The Pilgrim's Progress in GEORGE
ANASTAPLO, THE ARTIST AS THINKER: FROM SHAKESPEARE TO JOYCE 75-85 (1983)
[hereinafter ANASTAPLO, THE ARTIST AS THINKER]. See also supra note 12; infra note
68.
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It remains to be seen what the long-term effects of market
economies, especially continent-wide market economies, will be
upon religious passion. Must the Enlightenment have its unset-
tling effects first, undermining to some extent the authority of
the revelations upon which the dominant religious doctrines of
this century depend? Or is it that ethnic passions fuel religious
alliances at least as much as those allegiances determine ethnic
identifications? If so, both economic interest and doctrinal
integrity may be sacrificed to patriotic yearnings. (Useful les-
sons about these matters, and especially about longstanding,
seemingly innate, differences among peoples, are offered by
Montesquieu.)

VII.

The most obvious appeal of the United States around the
world is that of "unlimited" economic opportunities, with no
fixed classes monopolizing those opportunities. Many iuni-
grants to the United States have come to take advantage of
those opportunities, still preferring in other respects their for-
mer way of life. They may even intend to go back to the old
country after they have made their fortunes here. But probably
their children and certainly their grandchildren come to know
the Old Way only as legend. They get so caught up in the New
Way that returning to the Old Way becomes unthinkable for
them.2 Furthermore, it is hard for someone in this country to
remain persuaded of the specialness of a way of life that is
marginal here, especially when he encounters the parents and
grandparents of his schoolmates who feel as strongly about
their old ways as his own parents and grandparents do about
what is supposed to be his old way. We can hope that these
moderated, and perhaps somewhat corrupted, descendants of
immigrants can serve as effective counsellors of toleration and
restraint in the countries of their forebears. On the other hand,
liberal democracy (or contested elections) in many places can
intensify latent differences that ambitious politicians try to
exploit.

22. On the Old Way and the New Way, see ANAsTAPLO, THE AMEmCAN MomusT,
supra note 12, at 37-79.
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Perhaps, then, the most important contribution that the
United States can make in the modem world is simply to re-
main vital. Vitality depends upon high ideals tempered by mod-
est expectations, upon resistance to panic, and upon a suspi-
cion of any form of extremism. This can promote the kind of
comfortable sobriety for which the British were once admired
around the world.'

Shunning a doctrinaire approach to the problems and op-
portunities we face around the world, as well as at home, is
essential to the contribution that the United States can make.
Prudence is possible only if doctrinaire policies are avoided,
however highminded those policies may be. Without prudence
there cannot be that serious political thought which can figure
out what aspects of the good are truly attainable in a variety of
circumstances.

3. A RETURN TO NEW YoRK TIMES V. SULLiVAN 24

When the [United States] Supreme Court first brought
the elegant complexities of the common law of libel
under constitutional scrutiny in New York Times v.
Sullivan in 1964, it located a new genre of First Amend-
ment problem. This problem arises when discussion of
public issues is interlaced, as it often will be, with state-
ments about individuals which carry a risk of being
false in fact. If the aggrieved individual is given an un-
qualified tort remedy, he will have the power to veto or
inhibit the discussion of the public issue. The free
speech issue is thus how best to accommodate the indi-
vidual interest in reputation and the public interest in
unrestrained debate of public issues.

-Harry Kalven, Jr.2

23. In other words, we should be Burkean without Edmund Burke's congenital
frenzy. See infra part 5 and note 130.

24. A talk given to Edward J. Eberle's constitutional law class at the Oklahoma
City University School of Law, March 25, 1993.

25. HARRY KALvEN, JR., A WORTHY TRADITION: FREEDOM OF SPEECH IN AMERICA 60
(1988).
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.

A five hundred thousand dollar judgment was confirmed in
1962 by the Alabama Supreme Court against the New York
Times in a Montgomery defamation case.26 Outrageous as this
was in the circumstances, its absurdity was compounded by the
developments recorded in Justice Brennan's opinion for the
United States Supreme Court in New York Times v. Sullivan:

The Times states that four other libel suits based on the
advertisement have been filed against it by others who
have served as Montgomery City Commissioners and by
the Governor of Alabama; that another $500,000 verdict
has been awarded in the only one of these cases that
has yet gone to trial; and that the damages sought in the
other three total $2,000,000.27

It was likely that if the New York Times v. Sullivan plain-
tiff had prevailed in the United States Supreme Court, the other
Alabama plaintiffs would have also done so. After that, plain-
tiffs in places such as South Carolina and Georgia would have
pressed claims on the basis of the same "defamatory" advertise-
ment.

Did Alabama expect to get away with this legal hijacking?
This question could be asked about a number of other anti-inte-
gration efforts of that period. The naivet6 of the Alabama posi-
tion is suggested by the fact that there was no dissent in the
Alabama Supreme Court when it upheld the Sullivan claim.'
And yet, the United States Supreme Court struck down what
had been done in Alabama, with no Justice dissenting and with
three Justices urging the Court to go even further than it did in
curbing defamation suits.'

What Alabama had done simply could not be permitted to
stand, and not only because of what such litigation could do to
the national news media. The only question was, "How was the

26. See New York Times v. Sullivan, 144 So. 2d 25 (Ala. 1962), rev'd, 376 U.S.
254 (1964).

27. New York Times v. Sullivan, 376 U.S. 254, 278 n.18 (1964).
28. See New York Times, 144 So. 2d at 25; see also infra note 42.
29. See New York Times, 376 U.S. at 293, 297.
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Alabama action to be disallowed?" Even Richard A. Epstein,
one of my predecessors in the Quinlan Lectureship on this
campus and a vigorous critic of the way that the United States
Supreme Court disposed of this case, recognized, "To be sure,
the case was correctly decided on its facts."'

I.

It has been suggested that the Alabama courts applied in
this litigation the standard common-law rules of defamation.3

But it was a common-law approach that seemed to ignore the
Constitution. It was also an approach that did not take due ac-
count of legitimate national concerns, to say nothing of the
spirit of the common law itself.

The Alabama courts resurrected something like the old of-
fense of seditious libel, to which the last major recourse in the
United States may have been in the Alien and Sedition Acts of
1798.' The Alabama litigation was, in effect, a seditious libel
prosecution made worse because it was conducted through a
civil trial, which has fewer safeguards for a defendant than a
criminal trial. Not only is there no grand jury indictment of the
defendant, but the burden of proof is lower for a plaintiff in a
civil case than it is for the prosecutor in a criminal case.

One way or another, this kind of application of the com-
mon law had to be curbed in the national interest, as well as
for the sake of justice. Perhaps the best way of curbing such
excesses would have been for Congress to regulate such com-
mon-law actions (particularly with respect to national enter-
prises), as Congress routinely does in various commercial
fields.'

Another way of curbing Alabama's excesses would have
been for the United States Supreme Court to act as a common-

30. Richard A. Epstein, Was New York Times v. Sullivan Wrong?, 53 U. Cm. L
REv. 782, 817 (1986); see infra notes 58 and 63.

31. Compare id. at 790 ("My sense is that tried anywhere outside the deep
South, the plaintiff would have been sent home packing. The common law was
sound; its application was not."). See infra note 36.

32. On the Alien and Sedition Acts, see GEORGE ANASTAPLO, THE
CONSrrrioNALsr: NOTES ON THE FIRsT AMENDMENT 136-47, 810 (1971) [hereinafter
ANA rAPLo, THE CONSTrrUMONALuST].

33. See id. at 554 n.134; see also infra notes 34 and 35.
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law court.' Thus, common-law rules about damages, evidence,
and jurisdiction in defamation actions could have been refined.
The way the United States Supreme Court had to proceed in
this case showed again how troublesome Erie Railroad v.
Tompkins' has been even in non-diversity cases. We can see
here and elsewhere that the Supreme Court occasionally has to
assert some of its pre-Erie powers, whatever it may say from
time to time in reaffirming Erie. Harry Kalven has observed
that New York Times v. Sullivan and its successors have had
"considerable impact on the tort law of defamation. "'

III.

We set aside the congressional solution to the challenge
posed by this case. The judicial solution includes due process
considerations of the kind that appellate courts have always
had to deal with.

One due process problem is whether Alabama had proper
jurisdiction over the New York Times. Was the newspaper "do-
ing business" in Alabama, where it sold less than a thousand
newspapers every day? Several pages in the opinion of the
Alabama Supreme Court are devoted to this issue.37 The argu-
ment there seems rather forced, but perhaps that court is cor-
rect.

Another due process problem is whether the New York

34. See 1 WInimM W. CROSSKEY, POLMCS AND THE CONSTITUTION IN THE HISTORY

OF THE UNITED STATES 662-69 (1953); see also ANASTAPLO, THE CONSTUmTON OF
1787, supra note 9, at 127-39; George Anastaplo, Mr. Crosskey, the American Con-
stitution, and the Natures of Things, 15 Loy. U. Ctn. LJ. 181, 194-97, 202-03, 208-
10 (1984).

35. 304 U.S. 64 (1938); see William T. Braithwaite, The Common Law and the
Judicial Power: An Introduction to Swift-Erie and the Problem of Transcendental
Versus Positive Law, in 2 LAW AND PHmLOSOPHY: THE PRACTICE OF THEORY 774-818
(John A. Murley et al. eds., 1992) [hereinafter LAw AND PHILosoPHY]; see also 2
CROSSKEY, supra note 34, at 912-37; George Anastaplo, The Supreme Court Is In-
deed a Court, in Is THE SuPREME CouRT THE GuARDIAN OF THE CONSrrTMON? 22-25
(Robert A. Licht ed., 1993).

36. KALVEN, supra note 26, at 63.
37. See New York Times v. Sullivan, 144 So. 2d 25, 30-33 (Ala 1962), rev'd, 376

U.S. 254 (1964).
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Times received a fair trial. A lack of elementary fairness is sug-
gested in the way the Alabama Supreme Court read the record
and applied the law. Consider, for example, this analysis of the
testimony by the Alabama court:

[D]uring his testimony it was the contention of the Sec-
retary of The Times that the advertisement was "sub-
stantially correct." In the face of this cavalier ignoring of
the falsity of the advertisement, the jury could not have
but been impressed with the bad faith of The Times,
and its maliciousness inferable therefrom.'

One can appreciate how cavalier the Alabama Supreme Court
was when one notices that Mr. Sullivan could get away with
arguing that his reputation had been harmed because of the
defamation in this case. Justice Black, in his concurring opinion
in the United States Supreme Court, suggested that Mr.
Sullivan's reputation had been enhanced, not damaged, in Ala-
bama by what had been said about him in the New York
Times.3

Still another due process problem is whether the evidence
was sufficient to support the verdict. Mr. Sullivan was not
named in the offending advertisement,' nor did the advertise-
ment even suggest that all, or even most, of the activities criti-
cized took place in Mr. Sullivan's city or during his police ad-
ministration. If Mr. Sullivan had been on trial himself for any of
the activities described in the advertisement, he could properly
have claimed he had never been personally connected with any
of those activities." The final due process problem in this in-
ventory is the measure of damages. Perhaps it suffices to ob-
serve that the damages were so grossly out of line that they
were palpably unjust.

38. Id at 51.
39. New York Times v. Sullivan, 376 U.S. 254, 294 (1963). Justice Black was

from Alabama. For an instructive biography of Justice Black, see supra note 6. See
also infra note 62.

40. For the offending advertisement, see New York Times, 376 U.S. at 292.
41. It would have been as if the Los Angeles police chief had been indicted

along with the police officers on the spot in the Rodney King case in 1991.
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A sensible state appellate court would have gotten rid of
all this. Once a competent judge is clear about what is happen-
ing, he should be able to figure out ways to avoid clearly unjust
results, as well as results that, as here, are against public poli-
cy.' The only question in such situations is how to promote
justice in the particular matter without having bad effects on
the law elsewhere. Fundamental to sound judicial practice is
that subterfuges not be resorted to in order to serve partisan
passions.'

IV.

We turn now to another set of constitutional issues, those
generated by the First Amendment. Related to these issues are
those grounded in the republican form of government guaran-
tee. Here, too, congressional legislation would have been appro-
priate." In First Amendment matters, Congress appears to be
left power to deal with state abridgments of freedom of speech
or of the press.'

Be all this as it may, underhanded or roundabout ways of
suppressing the press simply cannot be permitted. It is quite
clear in the Alabama litigation that the plaintiffs and the state
courts' concerns were with public-affairs discourse which they
did not like. That there was considerable "state action" here is
obvious: it was Alabama acting here, not just private parties
litigating. Other things aside, it looks more like "state action"
when punitive damages are levied.'

42. See infra part 6, section I and text accompanying note 62.
43. See Anastaplo, On Freedom, supra note 12, at 715-24 (on how Lord

Mansfield was deliberately prosaic in Somerset v. Stewart, 98 Eng. Rep. 499 (KB.,
1772)); ANASTAPLO, THE AMENDMENTS TO THE CONSrTITTON, supra note 9, at 341-44.

44. The epigraph in the offending advertisement in the New York Times called
upon Congress to act. See New York Times, 376 U.S. at 56-57; supra note 40. For
a comparable call upon Congress in the offending pamphlet in Schenck v. United
States, 249 U.S. 477 (1919), see ANASTAPLO, THE CONSTur'riONALiST, supra note 32,
at 294-300. Should not Congress, rather than primarily the courts, be looked to also
whenever matters such as reapportionment, burdens on interstate commerce, and
commercial rivalries between states create national difficulties?

45. See id. at 171-97.
46. That is, it looks like a criminal action in which a fine is imposed. See infra

note 52.
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Furthermore, there is no sound reason why the public
should not have as much personal immunity in criticizing public
officers as public officers have in conducting their affairs."
James Madison said in the House of Representatives, "If we
advert to the nature of Republican Government, we shall find
that the censorial power is in the people over the Government,
and not in the Government over the people."'

Alexander Meiklejohn and Harry Kalven were right to ac-
claim as they did the result in the New York Times case,49 es-
pecially since the United States Supreme Court recognized that
the Sedition Act of 1798 had been unconstitutional. It is salu-
tary to notice here the Kalven pronouncement on seditious
libel:

Seditious libel is the doctrine that flourished in England
during and after the Star Chamber. It is the hallmark of
closed societies throughout the world. Under it criticism
of government is viewed as defamation and punished as
a crime. The treatment of such speech as criminal is
based on an accurate perception of the dangers in it; it
is likely to undermine confidence in government policies
and in the official incumbents. But political freedom
ends when government can use its powers and its
courts to silence its critics. In my view, the presence or
absence in the law of the concept of seditious libel
defines the society. A society may or may not treat
obscenity or contempt by publication as legal offenses
without altering its basic nature. If, however, it makes
seditious libel an offense, it is not a free society, no
matter what its other characteristics.'

47. Mr. Epstein does not seem to notice this argument. See infra notes 55, 60.
48. New York Times v. Sullivan, 376 U.S. 254, 275 (1964) (quoting 4 ANNALs OF

CONGRESS 934 (1794)); see also id. at 282; infra note 55.
49. See, e.g., KALVEN, supra note 25, at 67. It can be difficult to find in the First

Amendment itself the "actual malice" exception that the Court carved out of its
sweeping ruling.

50. Id. at 63. For what really may have been going on in Alabama with respect
to the New York Times case, see ANASTAPLO, THE CONSTrruriONALsT, supra note
32, at 645 n.81.
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V.

Still another set of constitutional issues confirms that New
York Times v. Sullivan is very much a desegregation case. This
was one among many ways that Alabama attempted to counter
the effects of the Supreme Court's applications of the Four-
teenth Amendment." We return here to the "state action" crite-
rion developed by the Court. Should it not include instances
where the public (that is, the state) acts through customs and
"private" actions? A case such as New York Times suggests that
"state action" should have a broad meaning (for example, when
the fifth section of the Fourteenth Amendment is invoked).'

The irrationality of Southern resistance to desegregation,
as illustrated by this case, contributed to the national drive for
stronger countermeasures, including congressional action.
When Congress finally made voting rights available to everyone
in the South,' things changed dramatically, even in Alabama
and Mississippi. A significant number of people who can vote,
even if they are still a minority, will not be ignored by ambi-
tious politicians who can count.

VI.

It is useful to recapitulate here two sets of criticisms of the
New York Times case. One set is found in the concurring opin-
ions of Justices Black and Goldberg, with Justice Douglas join-
ing both opinions.' They argued that even malicious commen-
tary should not be vulnerable when public persons and public
policies are criticized.' Justices Black and Goldberg urged the
Court to go even further by providing for possible absolute im-
munity for the press, at least with respect to criticism of gov-
ernment officials and policies. A couple of years before New

51. See, e.g., Brown v. Board of Educ., 347 U.S. 483 (1954).
52. On state action, see ANAsTAPLo, THE AMENDMENTS TO THE CONSTrTUTION, SU-

pm note 9, at 184-85.
53. See, e.g., Voting Rights Act of 1965, Pub. L No. 89-110, 79 Stat. 437 (1965).
54. New York Times, 376 U.S. at 293, 297.
55. Justice Goldberg distinguished "purely private defamation." Id. at 301. He

called for "an absolute unconditional privilege to criticize official conduct." Id at
298 (Goldberg, J., concurring); see also KALVEN, supra note 25, at 67.
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York Times, Justice Black suggested in his American Jewish
Congress interview that libel and defamation actions should be
completely abolished.' But he never persuaded anyone else
on the Court, not even Justice Douglas, to agree with him. He
did not repeat his suggestion in New York Times v. Sullivan.

Another set of criticisms may be found in the article by
Richard Epstein. He regrets the effects of the case upon the
law of defamation.57 But this case was not really about any
genuine defamation, and the Alabama courts, as well as every-
one dealing with the United States Supreme Court's action,
should have known this.'

56. See DaLUARD, ONE MAN'S STAND FOR FREEDOM: MR. JUSTICE BLACK AND THE

BILL OF RIGHTs 464, 476-77 (1963); see also NEWMAN, supra note 6, at 512-14.
57. See, e.g., Epstein, supra note 30, at 784-86.
58. Mr. Epstein's argument is not unrelated to his tour de force with respect to

the Taking Clause. See RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE
POWER OF EMINENT DOMAIN (1985); see also Epstein, supra note 30, at 796-97. For
further reservations about what one may "conveniently discover in our Constitu-
tion," see the following letter I submitted to the Wall Street Journal, August 11,
1994:

Richard Epstein [The Welfare State's Threat to Religion, WALL STREET
JOURNAL, July 27, 1994] argues vigorously for "the minimal state" in which
all public subsidies would be eliminated and in which therefore dubious
restraints upon religious practices (as well as other manifestations of "the
ever-expanding reach of government") would be less likely to oppress us
than they now are.

The policies Professor Epstein advocates may sometimes be worth
pursuing, but as moral and political objectives, not as the mandates he
conveniently discovers in our Constitution. It is one thing for Mr. Epstein
to challenge many aspects of "the welfare state," including the uses of
subsidies to advance social programs. It is quite another thing for him to
insist with his customary verve that the Founding Fathers provided for
only a "minimal state."

Mr. Epstein is not as much in the sober tradition of the Federal
Constitution and its Framers as he evidently believes himself to be. He is,
instead, more in the tradition of the Confederate Constitution of 1861,
which imitates, but with significant revisions, the Federal Constitution of
1787. The impetuous Secessionists of 1861 deliberately kept out of the
Confederate Constitution the two references to the General Welfare found
in the Federal Constitution. In addition, those 1861 revisionists added
explicit prohibitions upon various governmental subsidies. In these ways
at least, it can be said, Mr. Epstein's Constitution is closer to the 1861
Confederate Constitution than it is to the 1787 Federal Constitution that
he invokes.

Also faulty is what seems to be the Epstein (as well as the current
Supreme Court) approach to the Religion Clauses of the First Amend-
ment. Those clauses were never intended by their draftsmen as barriers
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Mr. Epstein makes use of the Court's opinion in Near v.
Minnesota.' It is true that the Near Court seems to leave
room for Alabama's New York Times remedy. But perhaps this
was because it did not anticipate that a state would conduct it-
self the way Alabama did.'m It should also be noticed that the
common law of defamation is less of a threat to a free press
when a plaintiff takes on a local newspaper which is apt to
have, in addition to local political allies, sympathizers on a
local jury.

Mr. Epstein recognized that race relations in the United
States have changed considerably for the better during the past

to substantial cooperation between secular and religious authorities in the
United States. Mr. Epstein's questionable mode of constitutional interpreta-
tion may be seen as well in his reading of the Taking Clause of the Filth
Amendment. That modest clause is, for him, so much in the service of
the minimal state that it invalidates most Twentieth Century governmental
regulations in this country, a curious state of affairs indeed.

Governing is limited for Mr. Epstein to "preserving order, protecting
property, and enforcing contracts." This is far less than what is expected
from government both by the Declaration of Independence of 1776 and
by the Constitution of 1787. Thus, it must seem to Mr. Epstein that nei-
ther the government nor the community which it serves should have any
significant role in shaping that citizen morality which must be depended
upon to encourage a general respect for the property and persons of
others and to cherish those among us willing to make the greatest sacri-
fices for the common good.

Has not morality always been critical to a healthy constitutional sys-
tem, both as a condition of law-abidingness and as an end of many laws?
So far as Mr. Epstein's minimal-state theory applies, one is left free (if
one is not even obliged) to look out primarily, if not exclusively, for
oneself.

In short, the individualism-minded Minimalist goes along, but only
halfway, with Hillel when he asked two thousand years ago, "If I am not
for myself, who will be for me? But if I am only for myself, what am I?"

On the Confederate Constitution of 1861, see ANASTAPLo, THE AMENDMENTS TO THE
CONSTITTION, supra note 9, at 125-34, 344-61. For a discussion on the Tenth
Amendment and an argument to the effect that entitlements are unconstitutional,
see Joseph Sobran, The Party of Ideas, SOBRAN'S, Jan. 1995, at 1, 2, 12. See also
iqfra notes 69, 140, 260; app. A of this Collection.

59. Epstein, supra note 30, at 788.
60. There are also problems in Mr. Epstein's reliance upon Blackstone's reading

of the First Amendment's freedom of the press protection. See id. at 791. He does
not seem to appreciate the extent of the press's special protection in a republican
regime and why this should be so. See id. at 817; see also app. C4 of this Col-
lection.
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generation."1 But he does not seem to appreciate that what the
Court did in cases such as New York Times v. Sullivan may
have contributed to this change, however awkward or even
technically questionable the Court may have been in the pro-
cess.

VII.

There are, of course, abuses by the press and of the mass
media that we must contend with. But the efforts of the Ala-
bama courts were not directed at genuine abuses. Rather, they
were intended to shield the even greater abuses of the racist
Alabama establishment of that era.

Most agree it is risky to try to regulate many of the abuses
of the mass media, especially with respect to the content of
their political discourse. This makes it even more important
that there be virtuous publishers and editors. Such virtue de-
pends upon the vigilance of citizens, the education of journal-
ists, and the prudence of the advisers of publishers, especially
their lawyers.

An underlying problem in New York Times v. Sullivan is
the failure of integrity on the part of the Alabama courts. We
must wonder what kind of lessons in citizenship and civic vir-
tue such judicial conduct provides.' Certainly, the Alabama
courts were not frank about what they were doing. It was salu-
tary for the United States Supreme Court to call a halt to judi-
cial conduct which defamed the rule of law.

61. See id. at 787, 815.
62. See supra text accompanying note 42. On the redemption of Alabama, see

NEWMAN, supra note 6, at 605-08. But see infra text accompanying note 212. On
freedom of the press in troubled times, see app. C-4 of this Collection.
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4. LESSONS FROM PLUTARCH63

If you are a god, we shall suffer no harm at your hands,
for we have done you no harm; but if you are a man,
another will be found who is even stronger than you.

-A Spartan to an enemy general'

L

The original intentions of the framers of various American
constitutional documents are often advocated as critical to a
proper interpretation of these documents. But, we must wonder
how far one can go toward determining the original intentions
of those framers without a reliable grasp of their original under-
standing of things generally.

What shaped the framers and their fellow citizens in the
late eighteenth century? What experiences and, perhaps even
more important, what education guided their understanding of
the world? We need, it can be argued, to appreciate the teach-
ers of the framers.'

I.

There seem to have been four major influences upon the
education of Americans of the late eighteenth century. The
most pervasive influence, drawing upon the Bible, found ex-
pression primarily through Christianity.' Almost all Americans

63. This is the 1993 Wayne Quinlan Lecture presented at the Oklahoma City
University School of Law, March 25, 1993. The full title of the Quinlan Lecture was
"Lessons from Plutarch: What the Framers of the United States Constitution Took
for Granted in the Training of the American People." See Richard Coulson, Wayne
Quinlan, 6 OKLA. CrrY U. L REV. 513-15 (1981); Von Creel, Wayne Quinlan, 6
OKLA. CITY U. L REV. 516-17 (1981). The Quinlan Lecturers include Antonio Scalia
(1992), Bernard Grossfield (1991), Leo Katz (1990), A. E. Dick Howard (1989), Rich-
ard A. Epstein (1988), Stanford Levinson (1987), Morton J. Horwitz (1986), Franklin
E. Zinuing (1985), E. Allan Farnsworth (1984), and James E. Bond (1983). This
meeting was chaired by Dean Robert H. Henry of the School of Law faculty.

64. PLUTARCH, PYRRHUS XXVI, 11. See also EURIPIDES, HERACLES 1340-46.
65. See ORIGINAL INTENT, supra note 3, at 181.
66. See, e.g., George Anastaplo, On Tria4L Explorations, 22 LoY. U. CHm. LJ. 765,
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of that period were associated, if only nominally in some cases,
with the diverse churches that had taken root in North Ameri-
ca. Many Americans were descendants of men and women who
had crossed the Atlantic in order to be able to worship in the
manner they preferred.

The Classical influence, drawing upon the most important
Greek and Roman texts, was also important, even though it
tended to be limited to those privileged to have had more than
an elementary education. The ancient philosophical tradition, as
modified in critical respects by the doctrines of Francis Bacon,
Thomas Hobbes, and John Locke, was taken for granted. Even
more critical here is what the Greeks and Romans taught about
constitutional issues and political history, with their sometimes
bitter lessons about ancient republicanism very much an Ameri-
can concern.

67

There was as well the English constitutional and legal heri-
tage to which the Americans considered themselves heirs. This
heritage was crystallized, even as it was transformed, in the
Declaration of Independence.. The principles set forth in the
Declaration of Independence found authoritative application in
the Constitution of 1787 and in the Bill of Rights of 1791.'

Finally, there was the rationalist influence upon the educa-
tion of Americans, perhaps much more since than before 1776.
This found expression in the modem scientific project, with
Isaac Newton particularly prominent, and in a market economy,
with Adam Smith particularly prominent.'

at 919-69 (1991) [hereinafter Anastaplo, On Trial]; Anastaplo, THE AMENDMENTS TO

THE CONSTrrTTION, supra note 9, at 291-92; infra note 110. Lessons from the Bible
will be discussed further in part 7; see also app. A of this Collection.

67. See ANAnsApLo, HUMAN BEING AND CITIZEN, supra note 19, at 8-29, 203-13;
George Anastaplo, The Constitution at Two Hundred: Explorations, 22 TEX. TECH
L REv. 967, 978-87 (1991) [hereinafter Anastaplo, The Constitution at Two Hun-
dred]; app. C-1 of this Collection; ORIGINAL INTENT, supra note 3, at 178-80;
Laurence Berns, Aristotle and the Moderns on Freedom and Equality, in THE CRI-
SIS OF LIBERAL DEMOCRACY: A STRAUSSIAN PERSPECTIVE 148, 156-62 (Kenneth L
Deutsch & Walter Soffer eds., 1987).

68. On exporting liberal democracy, see ANASTAPLO, THE CONSTITUTION OF 1787,
supra note 9, at 1-12. See ANATAP'LO, THE AMERICAN MORALIST, supra note 12, at
555-69; Anastaplo, On Freedom, supra note 12, at 630-44; see also infra text ac-
companying note 247; supra notes 12 and 21.

69. See Laurence Berns, Aristotle and Adam Smith on Justice: Cooperation Be-
tween Ancients and Moderns?, 48 REV. OF METAPHYSICS 71 (1994); see also supra
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The scientific project had grown out of, and somewhat su-
perseded, the classical philosophical tradition. The technology
made possible by the new science very much affected market
and economic operations, social and political relations, and
eventually the religious and philosophical opinions of people,
including the opinions of many who had only the faintest no-
tion of what the scientists were saying."0

These developments had a liberating effect in the Western
World. But they also tended to undermine the opinions that had
been so salutary for free men and for republican government.
This was not a new development, however, since the West had
long been characterized by the often fruitful tension between
reason and revelation.7' What was new, perhaps, was how ex-
tensive the social and political ramifications of philosophy had
become. Large numbers of bright people were to be recruited
for scientific research and, even more, for the technological
application of the discoveries of such research.

III.

Today is Greek Independence Day, which goes back to that
fateful March 25th in 1821 when the banner of rebellion was
raised, by the Bishop of Patras, against the Ottoman Empire.'I

Those revolutionaries also drew upon their ancient heritage,
which was both Christian and Classical. Since they had been
under foreign rule for four centuries, they did not have a
healthy constitutional heritage to draw upon, except perhaps
for what they could fashion from their classical teachers. It is

note 58.
70. See JACOB KLEIN, LECTURES AND ESSAYS 1-34 (Robert B. Williamson and Elliot

Zuckerman eds., 1985); ANASTAPLO, THE AMERCAN MORALIST, supra note 12, at 83-
102; see also supra note 22; app. C-2 of this Collection.

71. See ANAsTAPLO, THE ARTIST AS THINKER, supra note 21, at 264-70; see also
supra note 2.

72. On modem Greek affairs, see ANASTAPLO, HuMAN BEING AND CITIZEN, supra
note 19, at 3-7. See ANAsTAPLO, THE ARTST AS THINKER, supra note 21, at 331-53;
Anastaplo, What Is Stilt Wrong With George Anastaplo?, supra note 6, at 630, 645;
see also ENCYCLOPEDIA BRITANNICA, 15th ed, s.v. "Greece"; C. Herman Pritchett,
Review of The Constitutionalist: Notes on the First Amendment, in 1 LAW AND

PHIOSOPHY: THE PRACTICE OF THEORY, supra note 35, at 539; cf. app. C-3 of this
Collection.
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that classical heritage, especially as it might have been seen by
the American framers, that we shall examine on this occasion.

The text for our examination is that massive compendium
of biographies of eminent Greeks and Romans prepared by Plu-
tarch, a Greek who lived between 50 and 120 A.D.' The Ro-
mans were then the generally acknowledged political masters
of the Mediterranean world. This is how one scholar has de-
scribed the Plutarchian presence among Americans from colo-
nial times to 1890:

The most popular work of ancient literature (always ex-
cepting the Bible) in America for about 250 years was
Plutarch's Lives. Though Plutarch was not a subject in
the curriculum of American grammar schools, acade-
mies, high schools, or colleges, there was hardly a li-
brary-private, public, or college-or bookseller's cata-
logue that did not possess a copy .... While Homer,
the Greek tragedians, Aristophanes, Plato, Aristotle,
Vergil, Cicero, Horace, Ovid, and Seneca were criticized,
frowned upon, or denounced in greater or lesser mea-
sure, Plutarch always stood unequivocally in high favor
in America. For centuries, a recent biographer of Plu-
tarch reminds us, "Plutarch's Lives and Morals were
among the formative books of western civilisation." In
his universality and expressive scope Plutarch caught
the essence of the cosmopolitan culture of the classical
world, celebrating many of the highest ideals, achieve-
ments, and great men of Greco-Roman civilization.74

The instruction available from Plutarch was quite varied,
ranging across matters that today would be categorized as his-
tory, psychology, ethics, political science, constitutional law,
theology, and, of course, philosophy. Plutarch provided lessons
about the relation of virtue to happiness and about both the

73. The Loeb Classical Library edition of Plutarch is drawn upon in this Collec-
tion whenever Plutarch is cited or quoted.

74. MEYER REINHOLD, CLASSICA AMERICANA: THE GREEK AND ROMAN HERITAGE IN

THE UNITED STATES 250 (1984) [hereinafter REINHOLD, CLASSICA AMERICANA]. It could
perhaps be said that Plutarch, like Socrates, brought philosophy down to earth. See
app. B-1 of this Collection; see also supra text accompanying notes 91, 101.
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glories and the pitfalls of popular government. Plutarch as-
sumed that the world, by and large, made sense; it was some-
thing that could be usefully investigated.75

The framers of the Constitution of 1787 were taught les-
sons by Plutarch and others about the relations between the
character and the political order of a people. They were also
taught about the bearing of political and religious opinions
upon a people's character and institutions. The Roman influ-
ence in eighteenth century American life was obvious in vari-
ous republican institutions developed in this country and even
in the pen names of many who wrote on public affairs. The
most famous of these pen names is Publius, the author of the
Federalist Papers, which hearkens back to one of Plutarch's
heroes.7'

IV.
Another of Plutarch's heroes was Timoleon, a Corinthian

whose greatest exploits were between 346 and 338 B.C. He
inspired various Americans, including a friend of Benjamin
Franklin, who discussed Timoleon at length, and Herman Mel-
ville, who wrote a long poem about him.' An 1800 eulogy on
George Washington included this observation, "If we were to
select the character, among the great men of antiquity exhibit-
ing the nearest resemblance to Washington, it would be
Timoleon. " We begin our investigation of Plutarch's influence
upon eighteenth-century Americans by considering in some
detail the life of Timoleon available to those Americans.

75. I mention in passing that there should be some question about how carefully
the framers read the more profound of the classical authors, the authors that Plu-
tarch himself considered his own greatest teachers. See, e.g., ANAsTAPLO, THE

AMENDMENTS TO THE CONsrMMON, supra note 9, at 107-24; app. B-2, section VII, of
this Collection; see also infra text accompanying note 130 and note 238; app. B-1
of this Collection.

76. On Publius and the Federalist Papers, see ANAsTAPLO, THE CONSTrruTIONALiST,

supra note 32, at 819. See also ANASTAPLO, THE CONSMTON OF 1787, supra note
9, at 225-26; Anastaplo, The Constitution at Two Hundred, supra note 67, at 1042-
53; see also ivrfra note 89.

77. See RENHOLD, CLASSICA AMEmCANA, supra note 74, at 252 (referring to John
Breitnall), 260.

78. Id. at 257-58 (quoting John Davis).
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Timoleon's life was marked, even blighted, in his youth
with fratricide.' First, however, there was an exhibition of
brotherly love worthy of acclaim. Plutarch introduces the farni-
ly in this way:

[Timoleon] was born of parents who were illustrious in
the city, Timodemus and Demariste, and he was a lover
of his country and exceedingly gentle, except as he was
a hater of tyrants and of base men. As a soldier his
nature was so well and evenly attempered that great
sagacity was manifested in the exploits of his youth, and
no less bravery in those of his old age. He had a brother
Timophanes, older than he, and not at all like him, but
headstrong and filled with a ruinous passion for abso-
lute power by worthless friends and foreign military
adventurers who were ever about him, and having the
reputation of being rather impetuous and fond of danger
in military service. Therefore [Timophanes] won follow-
ers among the citizens and as an efficient warrior [he]
was given posts of high command. And Timoleon aided
him in obtaining these, trying to conceal his mistakes
altogether or to make them seem trifling, and embellish-
ing and enhancing his good natural qualities.'

Timoleon's much-acclaimed rescue of his brother in battle
is then described:

In the battle fought by the Corinthians against the
Argives and Cleonaeans, Timoleon was stationed among
the men-at-arms, and Timophanes, who commanded the
cavalry, was overtaken by extreme peril. For his horse
was wounded and threw him in among the enemy, and
of his comrades, some scattered in panic flight, while
the few who remained fought against great numbers and

79. Compare the career, in Plutarch, of another fratricide, Romulus. Compare,
also, what Machiavelli has to say (as in chapter 6 of The PRINCE) about Romulus.
See app. B-I, section V, of this Collection. If revolution or civil war is necessarily
fratricidal, this makes the identification of Washington with Timoleon particularly
apt See, e.g., ANASTAPLO, THE AmENDMENTS TO THE CONSTrUTION, suprrz note 9, at
1.

80. PLUTARCH, TIMOLEON m, 4-7.
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were with difficulty holding their ground. Accordingly,
when Timoleon saw what had happened, he came run-
ning to the help of Timophanes and held his shield over
him as he lay on the ground, and after receiving many
javelins and many hand to hand blows upon his person
and his armour, at last succeeded in repulsing the ene-
my and saving his brother.8

This gave Timoleon's brother an opportunity that he ex-
ploited in this way:

After this, the Corinthians, fearing lest they should suf-
fer a second loss of their city through the treachery of
their allies, voted to maintain four hundred mercenaries,
and put Timophanes in command of them; but he, with-
out regard for honour and justice, at once took mea-
sures to bring the city under his own power, and after
putting to death without a trial great numbers of the
leading citizens, declared himself tyrant.'

"At this," we are told: "Timoleon was greatly distressed, and
considering his brother's baseness to be his own misfortune, he
attempted to reason with him and exhort him to renounce that
unfortunate and mad ambition of his and seek to make some
amends for his transgressions against his fellow citizens."'
But, we are also told, Timophanes scornfully rejected his
brother's appeals. Thereupon Timoleon took the step that forev-
er distinguished him from his fellow Corinthians:

[Wihen his brother rejected his appeals with scorn, he
took his kinsman Aeschylus, who was a brother of the
wife of Timophanes, and his friend the seer whose
name, according to Theopompus, was Satyrus, but ac-
cording to Ephorus and Timaeus, Orthagoras, and after
waiting a few days went up again to his brother, and the
three, surrounding him, besought him even now to listen
to reason and change his mind. But Timophanes first

81. Id. at IV, 1-3. Is not Tiholeon Socrates-like in critical respects, including the
way he protects here his Alcibiades-like brother? See PLATO, SYMPOSIUM 220 D-E.

82. PLUTARCH, TIMOLEON IV, 4-5.

83. Id. at IV, 5.

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 50 1995



Lessons for the Student of Law

mocked them, and then lost his temper and was violent,
whereupon Timoleon withdrew a little space from him
and stood weeping with muffled head, while the other
two, drawing their swords, speedily despatched him."

Another version of this story has Timoleon killing his brother
with his own hand in the market place.' But Plutarch would
not tell the story this way-and for good reason: the way Plu-
tarch told the story was bad enough.'

In any event, Timoleon is celebrated as a republican who
put his civic duty above his self-interest as ordinarily con-
ceived:

[Timoleon's] deed having been noised abroad, the most
influential Corinthians applauded Timoleon for his ha-
tred of baseness and greatness of soul, in that, although
a kindly man and fond of his family, he had neverthe-
less set his country before his family, and honour and
justice before expediency; for when his brother was
fighting valiantly for his country, Timoleon had saved
his life, but after he had plotted against [his country]
and enslaved her, Timoleon had slain him.

There were others, however, who were accustomed to pay
court to men in power. Plutarch says of them that "while they
pretended to rejoice at the death of the tyrant [Timophanes],
still, by their abuse of Timoleon as the perpetrator of an impi-
ous and abominable deed, drove him into despondency." 8 The
reader can suspect that Timoleon was naturally disposed, in the
circumstances, to take refuge in such a somewhat self-protect-
ing state of mind. He was not of the mettle of the remarkably
single-minded Junius Brutus, described elsewhere in Plutarch,

84. Id. at IV, 6-8.
85. PLUTARCH, TIMOLEON 271 n1 (Loeb Classical Library).
86. Should Pylades, not Orestes, have killed Clytaemestra? But it seems that

Apollo's command, as reported in the Oresteia, could not be ignored. See
Anastaplo, On Trial, supra note 66, at 804-21.

87. See PLUTARCH, TIMOLEON, at V, 1-2. But see infra note 260.
88. Id. at V, 2-3.
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who had two of his own sons executed when they were discov-
ered plotting the overthrow of the Roman Republic which
Brutus had just helped establish.'

Whatever Timoleon's innate disposition, his mother's re-
sponse to the assassination of Timophanes evidently pushed
Timoleon over the edge:

And now [Timoleon] learned that his mother was angry
with him and uttered dreadful reproaches and fearful
imprecations against him, and [so he] went to plead his
cause with her, but she could not endure to see his
face, and closed her house against him. Then indeed he
became altogether a prey to grief and disordered in
mind, and determined to starve himself to death; but his
friends would not suffer this, and brought all manner of
entreaty and constraint to bear upon him, so that he
made up his mind to live by himself, apart from the
world. So he gave up all public life, and for a long while
did not even return to the city, but spent his time wan-
dering in great distress of mind among the most deso-
late parts of the country.9

An observation by Plutarch here provides immediate com-
mentary upon Timoleon's state of mind: "So true is it that the
purposes of men, unless they acquire firmness and strength
from reason and philosophy for the activities of life, are unset-
tled and easily carried away by casual praise and blame, being
forced out of their native reckonings."" Perhaps Plutarch was
comparing Timoleon to men such as the steadfast Junius
Brutus. This is certainly a sentiment that the more thoughtful of
the American framers would have endorsed.

Circumstances then arose which required that a general be
named by Corinth for an expedition to Sicily:

89. See PLUTARCH, POPuCOLA; see also WuInAm SHAKESPEARE, JuLIus CAESAR I, ii,
158-61; GEORGE ANASTAPLO, THE THINKER AS ARTIST: FROM HOMER TO
PLATO/ARISTOTlE ch. XI, pt. 2 (forthcoming 1997) [hereinafter ANASTAPLo, THE
THrIKER AS ARTISTI.

90. PLUTARCH, TIMOLEON V, 3-4.
91. Id. at vi, 1.
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And while [the Corinthians] were seeking for a com-
mander, and the magistrates were writing down the
names of those in the city who were eager for the
honour and proposing them for election, one of the
common people rose to his feet and nominated
Timoleon the son of Timodemus, although he no longer
took part in public business, and had no expectation or
purpose of doing so; but some god, as it would seem,
put it into the man's mind to nominate him, such was
the kindliness of Fortune that shone forth at once upon
his election, and such the grace that attended his sub-
sequent actions and adorned his virtues.'

I notice, in passing, that Plutarch seems to equate "some god"
with "Fortune," to which we will have to return. In any event,
the time had come for Timoleon to arouse himself from his
deep depression.93 Plutarch described the challenge facing
Timoleon:

But the grief of Timoleon over what had been done,
whether it was due to pity for his dead brother or to
reverence for his mother, so shattered and confounded
his mental powers that almost twenty years passed
without his setting his hand to a single conspicuous or
public enterprise. Accordingly, when he had been nomi-
nated general, and the people had readily approved of it
and given him their votes, Telecleides, who was at that
time the foremost man in the city for reputation and
influence, rose up and exhorted Timoleon to be a noble
and brave man in his enterprises. "For if," said he, "you
contend successfully, we shall think of you as a
tyrannicide; but if poorly, as a fratricide."'

92. Id. at I1, 2-3; see also infra text accompanying notes 105, 141.
93. It does remain a mystery as to who or what prompted a common citizen to

nominate Timoleon for this campaign. Does Plutarch suggest any answer? Is the
use of Timoleon's patronymic indicative of what led to this nomination? See supra
text accompanying note 80; see also infra note 97.

94. PLUTARCH, TIMOLEON VII, 1-2.
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This can be considered psychotherapy on a grand scale. Wheth-
er what Timoleon did to his brother was a laudable tyrannicide
or a detestable fratricide would depend, he was told, on the
outcome of the campaign. It was evidently assumed that the
gods would not permit a mere fratricide to prosper as com-
manding general. It must also have been assumed, at least by
the most influential Corinthians who were willing to entrust
Timoleon with this command, that what he had done had in-
deed been a blessed tyrannicide. 5

It must have become evident to most Corinthians thereaf-
ter that Timoleon was truly a great favorite of the gods, for Plu-
tarch made it clear that his campaign was marked by one piece
of very good fortune after another. Plutarch also made it clear
that Timoleon was preeminently qualified to exploit each of the
opportunities that came his way. Chance, it has been noticed,
favors the prepared mind.' Timoleon was able both to win on
a grand scale in Sicily and to resist the temptations that other
successful military men, including his brother, had succumbed
to.97 Timoleon cleared Sicily of its tyrants and perhaps purged
himself of his despondency. But, it seems, he could not trust
himself to return to Corinth and its painful memories, choosing
instead to live out the rest of his life as an honored figure in
the Sicily that he had helped liberate."

Plutarch's last word on Timoleon is found in the epilogue
he prepared comparing him with his Roman counterpart:

Timoleon, although he had acted in a noble way with
regard to his brother, could not reason down his sor-
row, but was prostrated with grief and repentance, and

95. On pollution, see ANASTAPLO, HUMAN BEING AND CrrITZEN, supra note 19, at
97-101. See ANASTAPLO, THE AMENDMENTS TO THE CONSTITUTION, suipra note 9, at
405-06 n.68; see also infra note 98.

96. I have heard this attributed to Louis Pasteur. Joseph Jourbert said, "Chance
usually favors the prudent." THE HOME BOOK OF QUOTATIONS 228 (Burton Stevenson
ed., 10th ed. 1967).

97. The American founders were very much aware of this as a problem. See
supra note 67; see also infra text accompanying note 120. Had Timoleon's family
experiences assured thoughtful Corinthians that he could be trusted with power
and, perhaps even more important, with victory?

98. PLUTARCH, TIMOLEON XXXVI, 8-9. Also, did Timoleon suspect that the Co-
rinthians should have done more to curb Timophanes?
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for twenty years could not endure the sight of bema or
market-place. One should scrupulously shun disgraceful
deeds; but the anxious fear of every kind of ill report
among men argues a nature which is indeed kindly and
sensitive, but has not greatness.99

The humanity of Plutarch is evident throughout his voluminous
writings-and for this he is treasured. But what gives his hu-
manity a solid grounding was his tough-mindedness. This tough-
mindedness is exhibited in his last word (which I have just
quoted) on Timoleon who had, in a sense, indulged himself
beyond reason in private griefs.

V.

Plutarch's refreshing combination of tough-mindedness and
a sense of humanity must have appealed to the American fram-
ers, for they routinely exhibited the same combination of traits.
This contributed to their receptivity to greatness, a greatness in
which we can all be instructed by authors of stature.

The tough-minded are skeptical about sentimentality. Senti-
mentality can flourish wherever much is made of individuality,
especially when that individuality is nourished by religious
sentiments. A proper tough-mindedness supports a lively desire
to see justice done and respects sound political principles.
Guidance on the proper use of religious opinions and practices
in the commonwealth is among those principles."0

Whatever Plutarch himself personally believed, he was
astute about the importance of organized religion for an endur-
ing political order and hence about how divine things should be
discussed. Plutarch's own opinions about the workings of the
supernatural are left shrouded by him, so much so that John
Quincy Adams said of him, "Plutarch reasons well, but leaves
too much of the mysterious veil over his subject.""' If an au-

99. PLUTARCH, COMPARISON OF TIMOLEON AND AEMIuus PAULUS, at II, 11-12; see
also infra note 260.

100. See George Anastaplo, Church and State: Explorations, 19 LOY. U. CHI LJ.
61 (1987) [hereinafter Anastaplo, Church and State]. On individualism, see iifra
text accompanying notes 134 and 192; app. B-2, sections VI, VII, of this Collection;
see also app. C-3 of this Collection.

101. REINHOLD, CLAsSIcA AMERICANA, supra note 74; at 250; see supra note 74,
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thor does reason well, does he not challenge his readers to
figure out his reasons for the "mysterious veil" he deliberately
deploys?

Plutarch reports the legendary exploits of the great found-
ers, Lycurgus (in Sparta) and Numa (in Rome). Both men made
ample use of prodigies, oracles, and other divine manifestations
in taming the fierce people they ministered to and in establish-
ing enduring commonwealths. In recounting stories about the
supernatural in human affairs, Plutarch is both accepting and
reserved. He is more politic than many modern intellectuals in
that he believes that the prevailing opinions among a people
about the divine and the supernatural should be taken seriously
and handled with care."

Once a civilization is well established in a place, there is
apt to be a wide spectrum of opinions about the plausibility of
the fabulous stories that have been long received by a people.
There may be different proportions of the population at one
time or another who are believers and who are skeptics, but it
is likely that there will always be some of each."RI Plutarch's
own position, then, cannot simply be regarded as that of "his
time"-for the more thoughtful human being is of no particular
time. Perhaps the key question for thoughtful men and women
is, "What can and cannot be?""° The answer to that question,
if not the question itself, affects what one makes of much of
the evidence that happens to be available from time to time or
from place to place about divine workings in human affairs.

Throughout his work, Plutarch taught his readers what to
think about such matters. He shows his readers that one's prin-
ciples must be sound if one is to observe things clearly and
thereafter organize one's observations properly. His book is, in
effect, a lively course in evidence. Plutarch was cautious in

infra note 240 and text accompanying notes 236, 254.
102. See ANAsrAPLo, THE AMENDMENTS TO THE CONSTITIrON, supra note 9, at 24,

34, 48, 52, 119 (on noble fictions); see also supra text accompanying note 92. But
see ANASTAP , THE AMERICAN MORALIST, supra note 12, at 27-32, 616; app. C-1 of
this Collection.

103. See W. H. Walsh, Immanuel Kant, in 4 ENCYCLOPEDIA OF PHILOSoPHY 305,
316 (1967) (on the Kantion antinomies); see also app. B-1, section V, of this Collec-
tion.

104. See, e.g., Helmut Fritzsche, Of Things That Are Not, in 1 LAw AND PHILOSO-

PHY, supra note 35, at I, 3.
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how he assessed the treasured stories about exalted men such
as Numa and Lycurgus. He left it to his readers to return to
those ancient stories with what they learned from him about
how the modem counterparts of Numa and Lycurgus (such as
the Roman Sertorius and the Spartan Lysander) conducted
themselves in manipulating supposed manifestations of the
supernatural.1 " Also instructive is Plutarch's suggestion about
the relationship between the celebrated piety and the congeni-
tal cowardice of the unfortunate Nicias, an Athenian." All
this bears upon what Plutarch considered the proper place of
philosophy in the life of the public man.

Perhaps even more important than what Plutarch taught
about mysterious divine workings in human affairs may be
what he taught about how to talk in public about such matters.
These are lessons that the American framers (and later Abra-
ham Lincoln) seem to have learned, directly or indirectly, from
the Classics, whatever may be said about the iconoclastic
movement that became prominent in the late nineteenth centu-
ry and thereafter. We should take to heart the remarkable reve-
lation that the influential Puritan divine Cotton Mather praised
as he did "the incomparable Plutarch." °7 Thus we are told:

And though it was the work of a pagan moralist, for
Mather [Plutarch's] precepts and pragmatic philosophy
did not clash with Christian moral doctrine. Mather
freely proclaimed his great debt to Plutarch .... [He]
expressed his admiration for him as a model of integrity
thus: "[I am] entirely of Plutarch's mind, that it is better
it should never be said there was such a man as Plu-
tarch at all, than to have it said, that he was not an
honest and worthy man.""°

105. Plutarch has provided biographies of each of these four men. See also supra
text accompanying note 92; infra text accompanying note 141.

106. See PLUTARCH, NIcIAs IV, 1.
107. REINHOLD, CLASSICA AMERICANA, supra note 74, at 251; see infra text accom-

panying note 252.
108. REINHoLD, CLASSICA AMERICANA, supra note 74, at 251.
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Not only does this remind us of the influence of Plutarch in the
American Colonies, but it should also encourage us to reap-
praise fundamentalists such as Cotton Mather."°

VI.

We have seen, in the story of Timoleon, salutary teachings
for republicans about putting the common good before private
interests. We have also seen how Plutarch both approached and
left the fabulous stories upon which the Greek and Roman, if
not all, commonwealths depend. These were teachings about
piety and politics, from Plutarch and others like him, that the
American framers took to heart, however determined those
framers were to keep religious intolerance from creating the
havoc in North America that it had in Europe."'

Perhaps even more important for the framers were
Plutarch's lessons about the career of the Roman Republic.
Readers can see in Plutarch how Rome's successes and the
successes of her various generals subverted the Republic. Par-
ticularly influential, perhaps, was how the Roman Republic
itself repeatedly exploited opportunities to expand its domain.
If high-minded Rome could do this, why not also her most gift-
ed sons?...

That Julius Caesar was personally quite gifted is evident
from Plutarch's account. He exhibited himself in Gaul as one of
the greatest generals of all time.1 It is also evident that Cae-
sar aimed, while still young, to subvert the Roman Republic in
order to raise himself to permanent preeminence. A century of
discord preceded his usurpation, as may be seen in Plutarch's
accounts of the lives of Marius, Sulla, and Pompey, among
others.1 Cato, Cicero, and Brutus are shown to have fought
losing battles in defense of the Republic.' When Cicero sup-

109. See, e.g., ANASTAPLO, THE AmEuicAN MoRALIST, supra note 12, at 319-37.
110. See Anastaplo, Church and State, supra note 100, at 145-63; see also app. B-

1, sections I, H, VII, of this Collection; supra note 66.
111. On Roman expansion, see supra note 67.
112. See PLUTARCH, JULIUS CAESAR XIV, 2-4.
113. Plutarch has provided us biographies of these three men, as well as of Jul-

ius Caesar who rose out of the political ruins that they left Rome in.
114. Plutarch has provided us biographies of these three men and of Marcus
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pressed the Catilinian conspiracy, he had an opportunity to get
rid of the rising Caesar. We can wonder, however, whether
things had already been permitted to deteriorate so much in
Rome that if Caesar had not prevailed, someone else (perhaps
someone far worse than the somewhat humane Julius Caesar)
would have eventually taken over.' 5

A steady deterioration was furthered by the effects in
Rome of its conquests abroad. These effects included
evergrowing wealth, a swollen population (much of it foreign),
and the importation of many strange divinities. The careers of
Timoleon and of Corinth, who refused to exploit the successes
in Sicily for their own gain, stand as a rebuke to Rome and to
Caesar. This rebuke is quietly voiced by a Greek writing in a
Roman Empire that was by then well-established and that
looked back to Julius Caesar as its founding deity."' Perhaps
Fabius Maximus had been right to oppose Scipio Africanus'
campaign against Carthage in North Africa. Does a great repub-
lic always need a formidable enemy to help her behave her-
self?.

1 7

The framers of 1787 were very much alert to the attrac-
tions and risks of Caesarism. They also had the career of Oliver
Cromwell in Britain and Ireland to remind them of what can
happen when a successful general considers himself entitled, if
not even obliged, to assume absolute political power. Plutarch
reminded them of Cicero's recognition that Caesar should have
been stopped from the very beginning:

At all events, the man who is thought to have been the
first to see beneath the surface of Caesar's public policy
and to fear it, as one might fear the smiling surface of

Antony who collaborated with Octavius Caesar in suppressing the Republican cause.
No separate biography by Plutarch of Octavius Caesar has survived.

115. Hegel makes this argument in his PHILOSOPHY OF HISTORY.
116. The reader is instructed, as in the account of the career of Pyrrhus, about

the limits of ambition: a dialogue about the sequence of victories that one might
hope for suggests the ultimate futility of such a career. See PLUTARCH, PYRRHUS
XIV. Is Pyrrhus, in his hedonism, really a modem? See infra note 260.

117. See supra note 67. The experience of the United States with the end of the
Cold War can be instructive here. See supra text accompanying note 10; infra text
accompanying note 138; see also app. B-3, section V and app. C-3 of this Collec-
tion.
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the sea, and who comprehended the powerful character
hidden beneath his kindly and cheerful exterior, namely
Cicero, said that in most of Caesar's political plans and
projects he saw a tyrannical purpose. "On the other
hand," said [Cicero], "when I look at his hair, which is
arranged with so much nicety, and see him scratching
his head with one finger, I cannot think that this man
would ever conceive of so great a crime as the over-
throw of the Roman constitution." 8

Although Alexander Hamilton could later refer to Caesar as the
greatest man who ever lived,"' the framers of the Constitution
of 1787 did make efforts to hedge in potential Caesars-and to
do so without making the country impotent in military matters
and foreign policy. That there was something monstrous in
what Caesar did is recognized even by him in the troubling
incestuous dream he had on the eve of his fateful crossing of
the Rubicon in the course of his armed assault upon Rome.2

Certainly there was a general breakdown of political mor-
als in Rome in the century preceding Caesar-a breakdown on
an even grander scale than we have been exposed to in, say,
Italy during the past few years. The Roman people became
even more superstitious and, because their passions could no
longer be disciplined and redirected by responsible leaders,
they became ever more demanding and volatile. Eventually, the
Roman people, nobles and plebeians alike, became altogether
self-seeking. Their character was so weakened that they could
not resist the army's control over the selection of many, if not
most, of the emperors who followed Caesar's nephew, Octavius."2'

118. PLUTARCH, JULIUS CAESAR IV, 8-9.
119. REINHOLD, CLASSICA AMERICANA, supra note 74, at 257.
120. See PLUTARCH, JULIUS CAESAR XXXII, 9. But see id. at VII, 3. See also infra

note 128, text accompanying notes 143, 231, 233 and infra part 7, section IV.
Hamilton's sympathies are also reflected in his preference for Rome in place of
Sparta. However much of a model the Roman Republic was for most of the Ameri-
can framers, they appreciated the merits of Sparta even though it was destined to
remain small because of its institutions. The framers' admiration of the Roman Re-
public contributed to the respect they had for such men as Cato, a martyr in the
republican cause. See REINHOLD, CLASSICA AMERICANA, supra note 74, at 253-55; see
also supra text accompanying note 97.

121. See supra note 114; infra note 260 (on the forms that the decline of public-
spiritedness can take today).
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Rome's conquest of the world, which included the destruc-
tion of other republics (mostly in Greece), contributed to its
own corruption as a republic. Although republican forms and
institutions proved necessary and useful for centuries thereafter
in the administration of the Empire, the soul of the Republic
was subverted, the kind of soul exhibited in Corinth by the self-
sacrifice of Timoleon. Machiavelli, although he is identified
with his notorious treatise, The Prince, repeatedly exhibited,
both in his writings and in his political career, a preference for
republics over principalities, with ancient Rome as his principal
model."l The common good is more likely to be observed in
republics."

VII.

We have noticed the prevalence of both the Bible and Plu-
tarch in early American life. The Bible has continued to be read
and made much of, depending on what part of our country one
is considering. But it has been some time since Plutarch re-
ceived much attention, except perhaps by scholars.

One reason Plutarch lost ground, it seems, is that modem
scholarship raised doubts about his historiography."24 It is un-
fortunate that scholars did not appreciate how Plutarch used
what he himself probably knew were flexible facts. Even so,
there have been Americans who have continued to recognize
what Plutarch had to teach serious political men and women.
Consider, for example, Harry Truman's report, after retiring
from the presidency:

My father used to read to me out loud from [Plutarch].
And I've read Plutarch through many times since. I have
never figured out how he knew so much, I tell you.
They just don't come any better than old Plutarch. He
knew more about politics than all the other writers I've
read put together. When I was in politics, there would
be times when I tried to figure somebody out, and I

122. See NIccoL MACHIAVEL, THE DISCOURSES bit I, chs. LVIII-LIX
123. See id bk II, ch. U. I do not believe that the common good is ever men-

tioned in Machiavelli's THE PRINCE. See also NICcoLb MACHIAVELI, THE DILscouRSEs
bk II, ch. M- infra notes 140, 175, 260.

124. See REINHOLD, CLASSiCA AMERICANA, supra note 74, at 259-60.
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could always turn to Plutarch, and nine times out of ten
I'd be able to find a parallel in there."

Another reason Plutarch has lost ground during the past
century is that the United States became so obviously success-
ful that it began to supply to the teachers of American republi-
canism enough homegrown heroes, beginning with Benjamin
Franklin and George Washington and culminating thus far in
Daniel Webster and Abraham Lincoln.2 ' Still, the lessons of
Greece and Rome continued to be taught, with the plays of
Shakespeare in the forefront of American education. In fact,
Shakespeare blended in a useful way the Biblical and the Clas-
sical. It can be argued that republican government is not likely
to be sustained today, on a large scale, except where English is
the language-that is, except where Shakespeare has helped
shape the vocabulary and the moral and political sentiments of
a people.127

Shakespeare's Julius Caesar and Antony and Cleopatra
illustrate what Rome has meant to English-speaking republicans
over the centuries. Those plays were supplemented by his
Coriolanus and Titus Andronicus, the former play showing
Rome weathering an early (Caesar-like) republican crisis and
the latter showing Rome wallowing in the decadence of its
empire."2 Shakespeare's long narrative poem, The Rape of
Lucrece, celebrates the family integrity and moral fervor evi-
dent at the founding of the Roman Republic."9

One must wonder what to expect when Shakespeare stops
being read and played among us. In fact, one must wonder
what happens when serious reading itself stops. Perhaps the

125. Id. at 264. On flexible facts, see supra note 102; app. A of this Collection.
126. REINHOLD, CLASSICA AMERICANA, supra note 74, at 258.
127. See ANASTAPLO, THE ARTIST AS THINKER, supra note 21, at 15-28; ANASTA'LO,

THE CONSTITUTION OF 1787, supra note 9, at 1, 13, 74-88. By way of comparison,
consider what the great literature of the Indians and of the Chinese prepare each
of these vital peoples for. See, e.g., Anastaplo, An Introduction to Confucian
Thought, supra note 2, at 124-70; An Introduction to Hindu Thought: The
Bhagavad Gita, in 1985 GREAT IDEAS TODAY, 258-85; see also infra part 6 of this
Collection.

128. See ANASTAPLO, THE ARIST AS THINKER, supra note 21, at 23-24, 29-61. Julius
Caesar, unlike Coriolanus, had no Volumnia to restrain him. See supra text accom-
panying note 120; see also infra note 143.

129. See ANASTAPLO, THE ARTIST AS THINKER, supra note 21, at 46-61.
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patron saint for all too many Americans in the twenty-first cen-
tury will be the incomparable Patrick Henry. His fellow Virgin-
ian, Thomas Jefferson, could say of Patrick Henry both that he
appeared "to speak as Homer wrote" and that he was "the lazi-
est man in reading [Jefferson] ever knew." "13 Like the Ameri-
can public today, Patrick Henry used up his intellectual capital
without making adequate arrangements for its routine replen-
ishment. This is a vital concern not only for the United States
but, considering our enormous power, for the rest of the world
as well.'

VIII.

I have proposed at the Loyola School of Law in Chicago,
that we require a year-long sequence in the Bible and Shakespe-
are for first- or second-year students. I do not believe there will
ever be more than a couple of votes among the faculty in sup-
port of this proposal. This is so even though I have argued that

130. See THE COMPLETE JEFFERSON, supra note 8, at 1121, 1124; see also
ANATAPLO, THE AMENDMENTS TO THE CONSTITUTION, supra note 9, at 107-24; supra
note 75. The most beneficial education extends to the training of the passions
along with the mind. For what a perhaps congenital frenzy may do to even the
most cultured, see infra part 5; see also supra notes 23, 26.

131. Consider the implications of the following recent revelation:

Congressional leaders privately urged President John F. Kennedy to in-
vade Cuba at the outset of the Cuban missile crisis, newly released White
House tapes show. "We've got to take a chance somewhere, sometime, if
we're going to retain our position as a great world power," Sen. Richard
Russell, chairman of the Armed Services Comnittee, advised Kennedy as
the world came to the brink of nuclear war in 1962.

JFK Tapes Released, Cm. SUN-TIMES, Dec. 22, 1994, at 6. But see ANASTAPLO, Hu-
MAN BEING AND CrrIZEN, supra note 19, at 57-58. See also ANASTAPLO, THE AMERICAN
MORALIsr, supra note 12, at 193, 233-34, 241, 551; Anastaplo, Professor Jaffa and
That Old-Time Religion, in ORIGINAL INTENT, supra note 3, at 363-68; app. B-3, sec-
tion V, of this Collection; irfa note 159; John Omicinski, 'Mighty' Red Army Un-
masked, Chechen Rebels Show Up Bedraggled, Untrained Russian Soldiers, USA
TODAY, Feb. 6, 1955, at 11A. Compare Joshua Muravchik, How the Cold War Really
Ended, CoMMENTARY, Nov. 1994, at 40. But see app. B-3, section V, of this Collec-
tion (on a 1977 James Burnham article).
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the law school which does implement such a program would
not only win national recognition but would prepare its stu-
dents in reading, writing, and arguing far better than most law
schools."3

What do we have in place of the lives of Plutarch or in
place of the plays of Shakespeare? We have movies, television
films, soap operas in abundance, and inexpensive videos of all
kinds. Central to our life as a community seems to be a lot of
desperate selling and hence disappointed buying. In our circum-
stances, all this tends to lead to more and more public impiety
and a crass view of both private and public life. Our dramatists
and other teachers are much more shallow than those of our
predecessors two centuries ago. We are much more receptive
to cynicism, titillation, and exposes, which all serve and pro-
mote a trivializing sophistication. This ultimately leads to a lack
of seriousness. "

This also means that we are peculiarly susceptible to nov-
elty. The permanent questions, and how one goes about ad-
dressing them, have become foreign to us. Our students are
cheated of a proper education and our citizens are encouraged
to become less and less civic-minded. Both a sense of humanity
and a salutary tough-mindedness are lost sight of in such cir-
cumstances, especially since a shallow individualism is catered
to and genuine superiority is depreciated. It is good to be re-
minded, by careers such as that of Timoleon, what can be done
to overcome limited resources and adverse circumstances,
especially whenever it is tempting to succumb to the tempta-
tion to feel so sorry for oneself that one withdraws from all
meaningful life in one's community.

132. See irfra part 6.
133. The London reviews of Peter Sellars' 1994 self-indulgent production of

Shakespeare's The Merchant of Venice were much more serious and hence severe
(justly so) than their Chicago counterparts had been. I wrote the following letter
which was published in the Chicago Tribune-

Your reviewer, when he assessed the current Goodman Theatre produc-
tion of The Merchant of Venice, neglected to mention one important de-
tail about this desperately (if not perversely) innovative production: It is
a remarkably boring show, for which those of us who want to encourage
genuine Shakespeare can be thankful.

George Anastaplo, Reviewing a Review, Cm. TRIBUNE, Oct, 22, 1994, § 1, at 26. On
the undue amount of selling among us, see app. B-3, section VII, of this Collection.
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IX.

An underlying question here is, What is legitimate for the
community to be concerned about? Or, as Leo Strauss put it,
"The quarrel between the ancients and the moderns concerns
eventually, and perhaps even from the beginning, the status of
'individuality.'"" An undue stress upon individuality-or per-
haps upon the wrong kind of individuality-seems to have led
to a loss of self-confidence in the community. It is now consid-
ered highly questionable for the community to concern itself
with either the character of its citizens or the bearing of that
character upon the political and social order. The very legitima-
cy of community, except as a means for providing us elementa-
ry self-preservation, has been called into question. For example,
it is fashionable to speak not of "freedom of speech and of the
press" (which, in the First Amendment, has a primarily political
cast to it) but to speak rather of "freedom of expression"
(which licenses each of us to let himself go)."M

The effects of modern science and of a market economy
promote innovation and mobility. One consequence of our mo-
bility is that family hearths and ancestral graves do not mean
what they once did in most parts of our country. The estab-
lished ways are routinely questioned, and well they might be,
for they are always changing." Hedonism, self-centeredness,
and lack of community spirit become the order of the day. This
means, among other things, that we have moved, as Americans,
from "No taxation without representation" to "No new tax-
es"-or, perhaps even better, to "No taxes at all." 3'

134. LEO STRAuss, NATURAL RIGHT AND HIsTORy 233 (1953); supra note 100; see
also Richard Bernstein, A Very Unlikely Villain (or Hero), N.Y. TIMES, Jan. 29,
1995, at E4; Leo Strauss's Elitism Sought Excellence for All, N.Y. TIMES, Dec. 4,
1994 at E18; Brent Staples, Undemocratic Vistas: The Sinister Vogue of Leo
Strauss, N.Y. TIMES, Nov. 28, 1994, at A14. But see Laurence Berns, Correcting the
Record, P.S. (American Political Science Association), Dec. 1995. See also GEORGE
ANASTAPLO, THE ARTIST AS THINKER, supra note 21, at 249-72; supra note 2; infra
note 140; app. B-3, section 4, of this Collection.

135. See ANASTAPLO, THE AMENDMENTS TO THE CONSTITUTION, supra note 9, at 53-
56, 63, 68-69, 128-29, 225, 238; see also supra note 58; infra note 260; app. CA of
this Collection.

136. The American experience is that of Rip Van Winkle, a story which depends
upon a way of life that exhibits constant change.

137. See ANASTAPLO, THE AMENDMENTS TO THE CONSTITUTION, supra note 9, at 3, 9,
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All this bears upon how the United States should conduct
itself as the only superpower in the world today. One is
tempted to suggest that we have needed the Soviet Union as
much as the Roman Republic needed a formidable Carthage,
but then one remembers the follies (both at home and abroad)
to which we succumbed in the Cold War and the great risks to
humankind posed by a steady escalation in the production and
deployment of nuclear weapons. For our own good and the
good of others, care must be taken that we do not convert our
allies into tributary subjects the way Athens did with its allies
after the Persian War."3 Care must also be taken that we do
not cripple ourselves as Rome did as a consequence of her
successes around the world.

Plutarch taught that Lysander did not personally care for
wealth. But he succeeded in making his country, Sparta,
wealthy, and this contributed to her corruption." In a way,
this is the story of the American founders. We can also see in
the life of Lysander the risks that sensible reforms can pose for
a well-established constitution, even reforms that call for more
reliance upon merit than upon heredity in selecting a country's
rulers."4 Is not this, too, the story of American reformers?

12, 25, 29, 180, 247, 259-60, 262-263, 265, 269-73, 278, 281, 287, 300; see also infra
note 260.

138. See PLUTARCH, CIMON XI, 437-39.
139. See PLUTARCH, LYSANDER 1I, 237-39.
140. See id. at XXIV-XXV. Edmund Burke would endorse this warning.

Machiavelli, it can be said, was a republican who championed reforms that relied
more upon merit than upon heredity or any other criteria in selecting the rulers of
a country. The case for Machiavelli as republican reformer was made in this way
almost a hundred years ago by an American in Harper's Monthly:

Mr. Dyer is rather of the opinion, first luminously suggested by Macaulay,
that Machiavelli was in earnest, but must not be judged as a political
moralist of our time and race would be judged. He thinks that
Machiavelli was in earnest, as none but an idealist can be, and he is the
first to imagine him an idealist immersed in realities, who involuntarily
transmutes the events under his eye into something like the visionary is-
sues of reverie. The Machiavelli whom he depicts does not cease to be
politically a republican and socially a just man because he holds up an
atrocious despot like Caesar Borgia as a mirror for rulers. What
Machiavelli beheld round him in Italy was a civic disorder in which there
was oppression without statecraft, and revolt without patriotism. When a
miscreant like Borgia appeared upon the scene and reduced both tyrants
and rebels to an apparent quiescence, he might very well seem to such a
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Perhaps the most important thing the American framers
learned from Plutarch was what it means to be a founder. Plu-
tarch taught that there are opinions as well as institutions
which are important to establish, not just for the moment, but
in perpetuity. Another juxtaposition of episodes in the lives of
Timoleon and Julius Caesar should remind us of vital differenc-
es between two fundamentally different ways of lives. First, we
have this story about Timoleon toward the end of his life, when
he was widely recognized as a great benefactor in Syracuse, the
place where he lived out his life after his remarkable military
successes in Sicily:

But since, as it would seem, not only all larks must
grow a crest, as Simonides says, but also every democ-
racy a false accuser, even Timoleon was attacked by
two of the popular leaders at Syracuse, Laphystius and
Demaenetus. Of these, Laphystius once tried to make
him give surety that he would appear at a certain trial,
and Timoleon would not suffer the citizens to stop the
man by their turbulent disapproval; for he himself, he
said, had of his own accord endured all his toils and
dangers in order that any Syracusan who wished might
avail himself of the laws. And when the other,
Demaenetus, brought many denunciations in open as-
sembly against his conduct in the field, to him, indeed,
Timoleon made no answer, but said he owed thanks to
the gods, for he had prayed [to the gods] that he might
live to see the Syracusans gain the right of free
speech."14

dreamer the savior of society whom a certain sort of dreamers are al-
ways looking for. Machiavelli was no less honest when he honored the
diabolical force of Caesar Borgia than Carlyle was when at different
times he extolled the strong man who destroys liberty in creating order.
But Carlyle has only just ceased to be mistaken for a reformer, while it
is still Machiavelli's hard fate to be so trammelled in his material that his
name stands for whatever is most malevolent and perfidious in human
nature.

William Dean Howells, reprinted in MARK TWAIN, COLLECTED TALES, SKETCHES,

SPEECHES, & ESSAYS, 1891-1910, at 723-24 (1992). How would Abraham Lincoln have
regarded these matters? See generally LEO STRAUSS, THOUGHTS ON MACHIAVELLI

(1958); supra notes 58, 123, 134; infra note 175.
141. PLUTARCH, TiMOLEON XXXVII, 1-3.
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Then we have Julius Caesar, another man who could be
patient-at least up to a point:

Caesar walked towards the door of the treasury [to get
funds for a war], and when the keys were not to be
found, he sent for smiths and ordered them to break in
the door. Metellus once more opposed him, and was
commended by some for so doing; but Caesar, raising
his voice, threatened to kill him if he did not cease his
troublesome interference. "And you surely know, young
man," said he, "that it is more unpleasant for me to say
this than to do it." Metellus, in consequence of this
speech, went off in a fright, and henceforth everything
was speedily and easily furnished to Caesar for the
war. 142

We are reminded here not only of the ruthlessness of cer-
tain ambitious men but also of their charms, such charms as
Cicero noted when he observed Caesar preening himself. These
charms, Plutarch teaches us, naturally add to our pleasure in
hearing accounts of eminent lives. Such stories should help us
better appreciate how these charms contributed to their suc-
cess, and perhaps how such men should be appealed to and
dealt with. For instance, a Caesar (the younger he is, the bet-
ter) should be helped to see why one should be most reluctant
to do that which it is disagreeable to say, that is, to face up to.
Caesar and his associates-enemies and allies alike-did not
truly see what they were doing in first corrupting and then
destroying the great Roman Republic that had not only shaped
them but had helped make their lives and that of their ances-
tors meaningful." 3 Plutarch makes clear what a thoughtful Ro-
man should have foreseen: after the destruction of the Republic

142. PLUTARCH, JULrUS CAESAR XXXV, 9-11.
143. What, for example, was Antony's duty to Rome when he was tempted by the

incomparable Cleopatra? Students today tend to regard this kind of question as
somehow illegitimate, perhaps even as a disparagement of the sacred right to priva-
cy. See supra text accompanying note 120; see also supra note 128; infra note 260;
app. C-2 of this Collection.
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there would never again be a steady production of great men in
Rome, no matter how large, wealthy, and powerful Rome might
seem to become.

5. A RETURN TO BRISTOL WITH EDMUND BURKE'4

The belief among competent observers in the place is
that the resounding defeat of Winston [Churchill] at
Manchester [in 1908] was due to wrath at rather too
naked tactics of making deals with this, that, and the
other group, without too severe a scrutiny in his own
political conscience of the terms that they were exact-
ing from him. It is believed that he lost 300 or 400 of
these honourably fastidious electors. I have a great
liking for Winston; for his vitality, his indefatigable in-
dustry and attention to business, his remarkable gift of
language and skill in argument, and his curious flair for
all sorts of political cases as they arise, though even he
now and then mistakes a frothy bubble for a great
wave. All the same, as I often tell him in a paternal way,
a successful politician in this country needs a good deal
more than skill in mere computation of other people's
opinions, without anxiety about his own. [One should
not] belong to the school who look with ironical glances
upon parliamentary and electoral warfare. From the
point of view of old Carlyle's Eternities it all doubtless
seems poor enough; but then, from that point of view,
so do most other mundane concerns seem poor. Any-
how, I'd rather have parliamentary rule with all its faults
than Prussian bureaucracy.

-John Morley"

144. A talk given to the faculty of the Oklahoma City University School of Law,
March 29, 1993. This meeting was chaired by Robert L Stone of the School of
Law faculty. I build, in this talk, upon the reservations expressed to me by Richard
Kennington, a quarter of a century ago, about Burke's tendency toward indignation.
See infra text accompanying note 169.

145. 2 JOHN V. MORLEY, RECOLLEMONs 255 (1917).
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I.

I was reminded by a recent performance of Shakespeare's
King Lear that most principles need to be tempered by still
another principle, a principle which recognizes the limitations
of almost all human beings.

The play opens with Cordelia's principled refusal to play
along with her father's recourse to a command performance
with respect to avowals of love. Her character once appealed to
me, so much so that I even held it up as a model in an oral
argument before the Illinois Supreme Court."4

But for some time now I have been put off by Cordelia's
conduct in the opening scene of King Lear, conduct which I
have come to regard as folly, albeit a noble folly. '47 Because
she refused to play the role fondly expected of her by her aged
father, she left him (a passionate man capable of considerable,
not altogether noble, folly of his own) exposed to people such
as her sisters who were far worse than she was.

The self-righteousness of Cordelia has become more and
more troublesome for me over the years.

II.

I find myself in somewhat the same situation whenever I
return to one of Edmund Burke's celebrated speeches-his
1774 speech to the Electors of Bristol. It, too, was a perfor-
mance that once appealed to me very much, especially for its
principled refusal to surrender the prerogatives of a member of
Parliament to his constituents."4 Burke states his position in

146. See In re Anastaplo, 121 N.E.2d 826 (111. 1954). I was then in my late twen-
ties. See also In re Anastaplo, 366 U.S. 82 (1961); supra note 6.

147. See ANASTAPLO, THE CoNsTrrTONALosT, supra note 32, at 790-91 n.20;
ANASTAPLO, THE ARISr As THIMNR, supra note 21, at 24-26. For a useful discussion
of this play, see Joseph Alulis, The Education of the Prince in Shakespeare's "King
Lear," 21 INTERPRETATION 373 (1994). It seems to me questionable, however, to re-
gard Edgar (with Mr. Alulis) as the new king at the end of King Lear. For still
another useful discussion of this play, see Laurence Berns, Gratitude, Nature and
Piety in "King Lear," 3 INTERPRETATION 27 (1972).

148. See also ANAsTAPLo, THE CONSTrtrIoNAUST, supra note 32, at 721 n.97 (dis-
cussing Burke's 1780 speech to his Bristol constituents). Did the Burkean position
here reflect the old English opinion that Parliament, not the People, was, under
God, the supreme authority in the land?
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terms of constitutional requirements (perhaps even, in
Cordelia's terms, as a manifestation of a proper love).

Burke was a member of the House of Commons for almost
thirty years:

[His] political career began in 1759, when he became
private secretary to William Gerard Hamilton, a member
of Parliament. When the two men quarreled in 1765,
Burke obtained a similar position with the marquis of
Rockingham, leader of an important group of Whigs in
Commons .... The following year friends provided
Burke with a seat in Parliament ....

. In 1774 he was elected to sit for Bristol, a major
commercial center, but he lost his seat in 1780. From
then on he sat for one of Rockingham's pocket bor-
oughs. 149

The critical passage for us of Burke's 1774 speech begins
this way:

I am sorry I cannot conclude without saying a word on
a topic touched upon by my worthy colleague. I wish
that topic had been passed by at a time when I have so
little leisure to discuss it. But since he has thought
proper to throw it out, I owe you a clear explanation of
my poor sentiments on that subject.

He tells you that "the topic of instructions has occa-
sioned much altercation and uneasiness in this city;"
and he expresses himself (if I understand him rightly) in
favour of the coercive authority of such instructions.

Certainly, gentlemen, it ought to be the happiness
and glory of a representative to live in the strictest un-
ion, the closest correspondence, and the most unre-
served communication with his constituents. Their wish-
es ought to have great weight with him; their opinion,
high respect; their business, unremitted attention. It is
his duty to sacrifice his repose, his pleasures, his satis-
factions, to theirs; and above all, ever, and in all cases,

149. M. Morton Auerbach, Edmund Burke, in 2 INTERNATIONAL ENCYCLOPEDIA OF

THE SOCIAL SCIENCES 221 (1968).
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to prefer their interest to his own. But his unbiased
opinion, his mature judgement, his enlightened con-
science, he ought not to sacrifice to you, to any man, or
to any set of men living. These he does not derive from
your pleasure; no, nor from the law and the constitu-
tion. They are a trust from Providence, for the abuse of
which he is deeply answerable. Your representative
owes you, not his industry only, but his judgment; and
he betrays, instead of serving you, if he sacrifices it to
your opinion."w

As it continues, this passage reflects upon the nature of parlia-
mentary deliberation:

My worthy colleague says, his will ought to be subservi-
ent to yours. If that be all, the thing is innocent. If gov-
ernment were a matter of will upon any side, yours,
without question, ought to be superior. But government
and legislation are matters of reason and judgment, and
not of inclination; and what sort of reason is that, in
which the determination precedes the discussion; in
which one set of men deliberate, and another decide;
and where those who form the conclusion are perhaps
three hundred miles distant from those who hear the
arguments?

To deliver an opinion, is the right of all men; that of
constituents is a weighty and respectable opinion, which
a representative ought always to rejoice to hear, and
which he ought always most seriously to consider. But
authoritative instructions; mandates issued, which the
member is bound blindly and implicitly to obey, to vote,
and to argue for, though contrary to the clearest convic-
tion of his judgment and conscience,-these are things
utterly unknown to the laws of this land, and which
arise from a fundamental mistake of the whole order
and tenor of our constitution.

150. EDMuND BURKE, SPEECHES AND LErrERS ON AMERicAN AFFAIRs 72-73 (Ernest
Rhys ed., 1956) [hereinafter BURKE, SPEECHES AND LETrERs]; see iltfa text accompa-
nying note 156.
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Parliament is not a congress of ambassadors from
different and hostile interests; which interests each must
maintain, as an agent and advocate, against other agents
and advocates; but parliament is a deliberative assembly
of one nation, with one interest, that of the whole;
where, not local purposes, not local prejudices, ought to
guide, but the general good, resulting from the general
reason of the whole. You choose a member indeed; but
when you have chosen him, he is not member of Bristol,
but he is a member of parliament. If the local constitu-
ent should have an interest, or should form an hasty
opinion, evidently opposite to the real good of the rest
of the community, the member for that place ought to
be as far, as any other, from any endeavor to give it
effect. I beg pardon for saying so much on this subject.
I have been unwillingly drawn into it; but I shall ever
use a respectful frankness of communication with you.
Your faithful friend, your devoted servant, I shall be to
the end of my life: a flatterer you do not wish for. On
this point of instructions, however, I think it scarcely
possible we ever can have any sort of difference. Per-
haps I may give you too much, rather than too little,
trouble. 5'

In this famous speech, Burke goes on to say more about
the true national interest:

From the first hour I was encouraged to court your
favour, to this happy day of obtaining it, I have never
promised you anything but humble and persevering
endeavours to do my duty. The weight of that duty, I
confess, makes me tremble; and whoever well considers
what it is, of all things in the world, will fly from what
has the least likeness to a positive and precipitate en-
gagement. To be a good member of parliament is, let me
tell you, no easy task; especially at this time, when
there is so strong a disposition to run into the perilous

151. Id. at 73-74. Much of what is said here argues against our growing reliance
upon referenda and public opinion polls. See ANASTAPLO, THE AMENDMENTS TO THE
CONSTrTUTION, supra note 9, at 193-94, 226-27, 446 n.251.
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extremes of servile compliance or wild popularity. To
unite circumspection with vigour, is absolutely neces-
sary; but it is extremely difficult. We are now members
for a rich commercial city; this city, however, is but a
part of a rich commercial nation, the interests of which
are various, multiform, and intricate. We are members
for that great nation, which however is itself but part of
a great empire, extended by our virtue and our fortune
to the farthest limits of the east and of the west. All
these wide-spread interests must be considered; must be
compared; must be reconciled, if possible. We are mem-
bers for a free country; and surely we all know, that the
machine of a free constitution is no simple thing; but as
intricate and as delicate as it is valuable. We are mem-
bers in a great and ancient monarchy; and we must
preserve religiously the true legal rights of the sover-
eign, which form the key-stone that binds together the
noble and well-constructed arch of our empire and our
constitution. A constitution made up of balanced powers
must ever be a critical thing. As such I mean to touch
that part of it which comes within my reach. I know my
inability, and I wish for support from every quarter. In
particular I shall aim at the friendship, and shall cul-
tivate the best correspondence, of the worthy colleague
you have given me. 52

In the same spirit perhaps is Burke's observation, "To govern
according to the sense and agreeably to the interests of the
people is a great and glorious object of government."1"

It is evident that for Burke, it is a sin against reason for a
member of Parliament to be bound in how he votes by the in-
structions issued to him by his constituency.' 54 There is, of
course, much to be said for the independent spirit of this

152. BuRKE, SPEECHES AND LETrERS, supra note 150, at 74-75.
153. EDMUND BURKE, Speech on a Bill for Shortening the Duration of Pariia-

ments, in 3 THE WORKS OF THE RIGHT AND HONORABLE EDMUND BuRKE 339 (1907)
[hereinafter BURKE, WORKS].

154. Francis Canavan, Edmund Burke, in HISTORY OF POUTICAL PILOSOPHY 614,
para. 3-4. (Leo Strauss & Joseph Cropsey eds., 1st ed. 1963); see also supra note
148.
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speech, especially in times such as ours when special interest
groups make relentless demands upon elected representatives
and other officers of government.

Lawyers should also exhibit this spirit, especially as they
consider whether to acquiesce in the demands of their clients.
Burke had this to say about lawyers, "It is not what a lawyer
tells me I may do, but what humanity, reason, and justice tell
me I ought to do.""

It was perhaps fortunate for Burke's candidacy in Bristol
that he did not make this speech before he was elected. After
all, he was still a stranger in Bristol. Burke's remarks about
instructions evidently depended upon what had been said by
the other member elected for Bristol on that occasion."5

III.

Is not Burke's argument about instructions somewhat ques-
tionable? It expects both too much and too little from a con-
stituency.

Burke did not expect his constituents to have very good
judgment. This is indicated elsewhere when he discussed the
extent of the electorate, although on that occasion he had ar-
gued for a broader Bristol electorate than had his opponent.
Generally, he looked to the more aristocratic element in a com-
munity, whether conventional or natural.57 He was troubled
by any suggestion that every Englishman had an equal right to
be represented in the House of Commons."M Burke argued for
the superiority of those in the know, especially propertied gen-
tlemen who had taken advantage of their opportunity to be
educated."5

155. William Hunt, Edmund Burke, in 3 DICTIONARY OF NATIONAL BIOGRAPHY 353
(Leslie Stephen & Sidney Lee eds., 1917). I will return to this problem in part 6,
below. See, e.g., infra text accompanying note 194. On the 0. J. Simpson trial as a
case in point, see infra note 205.

156. See Hunt supra note 155, at 353: "At the close of the poll [at Bristol], 3
Nov. [17741, [Burke] was elected by a majority of 251. His colleague, Mr. Cruger,
having declared himself willing to obey the instructions of his constituents, Burke
explained the constitutional position of a parliamentary representative."

157. Canavan, supra note 154, at 608, 613.
158. Id. at 617; see also supra note 148.
159. We can be reminded here of the arguments we hear from time to time

about the things which the President's men know that ordinary citizens cannot
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On the other hand, Burke expected too much of a constitu-
ency. He expected them, for example, to overlook the conde-
scension that he exhibited here. This Bristol speech is consis-
tent with his opinion that the great bulk of men are politically
incapable, "God and nature never made them to think or act
without guidance and direction.""6 Is not Burke in these mat-
ters, like Cordelia, too blunt, if not even somewhat callous?
Cannot various things he said be offered in a more accommo-
dating manner? Instead, he challenged the spirited element in
his audience by exhibiting too much of his own spirited-
ness. 

161

When Burke advised a man who controlled the selection of
members from pocket boroughs he spoke in a different vein,
"You ought never to recommend a member for [election in] any
place in which you have an influence who will not take your
general line, both as to persons and things."" 2 He thus con-
ceded to that kind of elector an extent of control over members
that he did not recognize for the electors of Bristol. It seems
that Burke had enough sense not to take the Bristol line, or the
Bristol tone, with the patrons upon whom he relied for a Com-
mons seat and for patronage. Nor did the Bristol line fit easily
with the campaign he waged for the establishment of party
discipline. That is, an effective party would control a member
as much as, if not even more than, a constituency might try to
control him.

IV.

Critical to Burke's approach in his Bristol speech, as well
as all too often elsewhere, is his elevation of principle at the
expense of prudence, even as he considers himself preeminent-
ly prudent. It cannot be doubted that Burke was a remarkable
man. "He made himself familiar with Latin authors, and espe-

know. Compare ANAsrAPLo, HUMAN BEING AND CrIZEN, supra note 19, at 57-58
with ANASrAPLO, TIE AMERICAN MORALIST, supra note 12, at 225-44; supra note 131.

160. Canavan, supra note 154, at 613.
161. Consider, on the importance of friendly feeling in the political order, ARIs-

TOTLE, NICOMACHEAN ETmcs *1155a22-28. See also ANASTAPLo, THE AMENDMENTS TO
THE CONSITrrION, supra note 9, at 452-54 n.260; app. B-1, section VI, of this Col-
lection; app. C-4 of this Collection.

162. Canavan, supra note 154, at 615.
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cially with Cicero, the model on which he laboured to form his
own character, in eloquence, in policy, in ethics, and philoso-
phy."1' It has been said that Burke was, "Bacon alone except-
ed, the greatest political thinker who ever devoted himself to
the practice of English politics."1" We should now consider
adding Winston Churchill to this august company.

No doubt, Burke was one of the most philosophical of
statesmen." Yet consider Churchill's striking comment about
Burke:

A consistent programme, to be advocated in Opposition
and realised in office, was Burke's conception of party
policy, and the new issues arising plainly required a
programme. On Ireland, on America, on India, Burke's
attitude was definite. He stood, and he brought his party
to stand, for conciliation of the colonies, relaxation of
the restraints on Irish trade, and the government of
India on the same moral basis as the government of
England. At home he proposed to deliver Parliament
from its subservience to the Crown by the abolition of
numerous sinecures and the limitation of corruption.
What he lacked was, in his own words, "the power and
purchase" which a strong and well-organised party
could supply. For years Burke was a voice crying in the
wilderness, and too often rising to tones of frenzy. An
orator to be named with the ancients, an incomparable
political reasoner, he lacked both judgment and self-
control. He was perhaps the greatest man that Ireland
has produced. The same gifts, with a dash of English
indolence and irony-he could have borrowed them

163. Hunt, supra note 155, at 345.
164. Id. at 348 (citing HENRY THOMAS BUCKLE, HISTORY OF CIVILIZATION IN ENG-

LAND, ch. VI).
165. Compare, however, Socrates' recognition both of his distinction and of his

limitations, or liabilities, as a political man. See PLATO, GORGIAS 473E-494A, 521D;
PLATO, APOLOGY 32B-E. On what Socrates did know, see George Anastaplo, Free-
dom of Speech and the First Amendment: Explorations, 21 TEx TECH L REV. 1941,
at 1945-58 (1990), reprinted in FIRST AMENDMENT HANDBOOK 61-184 (James L
Swanson, ed. 1994); see also app. B-I of this Collection.
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from Charles James Fox, Henry Fox's famous son, who
had plenty of both to spare-might have made him
Britain's greatest statesman.'"

The frenzy that Churchill referred to reached its highest
pitch in some of Burke's attacks upon the French Revolution.
Good and bad features of his efforts are indicated in this report
in which the term frenzy is again used:

There is no doubt that Burke's theoretical framework
enabled him to see more clearly than many others the
explosive consequences of a total social revolution [as
threatened in France], as distinguished from a limited
political rebellion [as there had been in America?]. The
events that culminated in the rise of Napoleon seemed
the fulfillment of his prophecy. But in his frenzy to fas-
ten all the blame on the revolutionaries he failed to un-
derstand the extent to which revolutionaries are molded
by the system against which they revolt, and he made
statements very difficult to reconcile with those he had
made during the American and Irish controversies.67

This report continues with a further recognition of aspects of
revolutionary impulses that Burke neglected:

The many difficulties Burke had in defending his posi-
tion led him to attribute the profound upheavals in India
and France to personal conspiracies, but he simply
refused to believe that his own friends and those he ad-
mired merited as large a share of "blame" as his ene-
mies. Parliament knew this when it dismissed his charg-
es against [Warren] Hastings. Many contemporaries
knew it when they contrasted his generous sympathy
for the fate of French royalty with his seeming indiffer-
ence to the plight of less privileged Frenchmen. Out-
matched though Tom Paine was in his debate with

166. 3 WINSTON S. CHURCHILL, HISTORY OF THE ENGLISH-SPEAKING PEOPLES 144-45
(1963).

167. Auerbach, supra note 149, at 225.
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Burke over the French Revolution, he hit the mark
when he noted the ease with which Burke "pitied the
plumage and forgot the dying bird."'

In any event, I have observed, one must remain on guard
against Burke's indignation-laden rhetoric. Perhaps it is only
natural that anyone who sees the good, including the English
Constitution, substantially in terms of the ancestral should lay
himself open to blinding passions on behalf of "one's own."
Critical qualifications in an argument are apt to be overlooked
when "one's own" is at stake."

However prescient Burke may have been with respect to
great political developments, he could never persuade peo-
ple-even those friendly to him both politically and personal-
ly-to trust him with leadership. A Churchill, on the other
hand, could be looked to as a leader when people were per-
suaded that the unpopular policies he had advocated were
indeed necessary for national survival in desperate times. In
short, Burke was never considered suited to exercise power on
a large scale.'7

V.

Burke's limitations as a politician begin to become appar-
ent when one considers his Bristol-instructions argument as a
practical matter. In effect, a constituency can dictate votes by
deciding who should be sent to Parliament. A candidate's sup-
porters, by publicizing his position and how he has voted in the
past, can contribute to a tacit understanding between candidate
and constituents about how he will conduct himself in the fu-
ture. 171

168. Id. at 225. Contemporary "conservatives" would do well to keep in mind
Tom Paine's pity for "the dying bird." See infra note 260.

169. ANASTAPLO, HUMAN BEING AND CrrIZEN, supra note 19, at 272 n.25. On
Burke's rage and indignation, see ANsTAPLO, THE CONSTIrUTONALST, supra note 32,
at 801 n.35. A poetic, and hence more disciplined, version of Burke's conservative
sentiments is reflected in William Butier Yeats' Meditations in Time of Civil War.

170. Did Burke understand why he was never entrusted with such power? That
is, did he truly understand himself? See app. B-3, section IV, of this Collection.

171. If a politician's judgment can be thus shaped after the fact, why not before?
Or is this like the prior (or previous) restraint problem with respect to freedom of
the press? See ANASTAPLO, THE CoNSTrunoNALIsT, supra note 32, at 94-100, 819.
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Is not the practice I have been describing like the use of
instructions? And are not instructions similar to what happens
when one represents a pocket borough in the fashion advocat-
ed, as we have seen, by Burke himself?

In the ordinary situation, a representative can (and usually
does) so present himself that his constituents come to recog-
nize what he can be relied upon to do. The more reliable (or,
perhaps, sensible?) he seems, the less need they will see for in-
structions. He may even be able to persuade them it is in their
interest that they keep their instructions at a minimum. A mod-
el for this approach is provided in the way Burke proceeded in
opposing the British policy with respect to America: he ques-
tioned less the right than the wisdom of Parliament when it
undertook to exercise the powers it did."

Whatever the proper relation between member and constit-
uency, is it not reasonable to assume that the member must be
depended upon to use his own judgment when circumstances
change in a way not anticipated by the constituency?"m And,
of course, the member can refuse to comply with any simply
"impossible" demand-and thereafter take his chances with his
constituents. The conscientious politician should recall Burke's
guidance, even though he should not always be as blunt as
Burke was in expressing this sentiment, "Men have no right to
what is not reasonable, and to what is not for their benefit.""

In any event, a representative who is highly principled can
leave his constituency at the mercy of his less principled op-
ponents who do not have his scruples. We recall how Cordelia
left her father with her vicious sisters. Machiavelli was troubled
by a moral code that left the good disarmed when contending
with the unscrupulously wicked.75

Is it not obvious that a constituency should not suffer eco-
nomically and otherwise because it has a representative who is

172. See STRAUSS, supra note 134, at 303.
173. Does a change in circumstances extend to what happens in the course of

any debate in Parliament? Ay, there's the rub!
174. ANASTAPLO, THE CONSTITTIfONALIST, supra note 32, at 673 n.4 (quoting BURKE,

4 WORKS, supra note 153, at 68).
175. See, e.g., MAcmAvELU, THE PRINCE cIL XV; see also Warren Winiarsid, Niccoki

Machiavelli, in HISTORY OF POLITICAL PHILOSOPHY, supa note 154, at 247-76; supra
notes 123, 140.
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principled-that is, who is moved only by the national interest?
Such a constituency is likely to notice this problem and to do
something about it. The measures that can be taken to discour-
age undue concern about local interests by a// representatives
may be debated. Possible remedial measures range from choos-
ing all representatives by lot or at large to prohibiting the issu-
ance of any formal instructions to representatives. On the other
hand, promotion of diverse local interests may serve the nation-
al interest, if only by identifying the grievances that may accu-
mulate and fester in the greater community. 8

VI.

Are both Cordelia and Burke headstrong, if not even some-
what suicidal, in the way they conduct themselves toward their
nominal superiors? We are told, "It was Burke's uncompromis-
ing condemnation of the French Revolution that precipitated
his break with the Whig party."'" Perhaps people such as
Burke and Cordelia tend to assume that doing good must be
painful. 178

A student of Burke's career has observed, "A man cannot
remain in the opposition all his life without something happen-
ing to him."" We have anticipated another observation, "The
constant exclusion of Burke from Cabinet office [even in a
Rockingham Administration] was to some extent due to the fact
that he was a difficult man to work with. '""° A more detailed
assessment of his capacity to deal with others is the following:

[Burke's] thoughts were too deep for the greater part of
the members [of the House of Commons], and were

176. This bears upon the regulations that Congress may impose upon the electoral
process to get a fair and workable membership in the House of Representatives.
For example, if parliamentary experience is regarded as important, then congressio-
nal restraints upon congressional-term-limitations imposed by the states (if they
should ever again be considered constitutional) may be in order. A different con-
clusion, however, may be reached if freshness is considered more useful.

177. Auerbach, supra note 149, at 221.
178. There may be something Kantian about this. Compare Aristotle's assumption

that it is usually pleasurable to be virtuous. See ANAsAPLo, THE AMERiCAN MORAL-
sr, supra note 12, at 20-26, 30; app. B-I, section VII (end), of this Collection.
179. SELECTED WRITINGS OF EDMUND BURKE 6 (Walter J. Bate ed., 1960).
180. Hunt, supra note 155, at 354.
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rather exhaustive discussions than direct contributions
to debate (Morley, Life 209) while the sustained lofti-
ness of his style and a certain lack of sympathy with his
audience marred the effect of his oratory. His temper
was naturally hasty, and he was deficient in political
tact. Jealously excluded from office, with narrowed
means and disappointed hopes, he became soured and
violent, and as he encountered neglect and rudeness,
lost his dignity while he retained his vehemence.'8

Both the merits and the political defects noticed here may be
detected in Burke's 1774 Speech to the Electors of Bristol.

That which was called "vehemence" in the last passage
quoted, Churchill called "frenzy." The "will," rather than the
"reason," seemed at times to be dominant in Burke." The
passions evident in him are, I have suggested, intimately related
to an emphasis upon "one's own," something that very much
depends upon the accumulated wisdom of the past."

As long as Burke wanted to be politically active, it may
have been better for him to discipline his passions by election-
eering for political office, rather than relying upon the security
of a pocket borough. But the determinedly highminded stance
taken in his Bristol speech may have made that difficult, if not
impossible.'

Burke, then, was trapped by his aristocratic yearnings, if
not even by his social pretensions (as seen in the manner in
which he lived and entertained). In this he may have been an-
ticipated by Coriolanus and perhaps by Antigone, as well as by
Cordelia."

181. Id. at 348.
182. This may be related to what Burke says about Providence in our long pas-

sage from his 1774 Bristol speech. On Burke's preference for reason over will, see
supra text accompanying note 151. See also infra text accompanying note 234.

183. See Canavan, supra note 154, at 601, 603.
184. See Hunt, supra note 155, at 354 (discussing Burke's loss of his Bristol seat);

see WINSTON S. CHURCHILL, GREAT CoNTEMPORARIEs 13-30 (1973) (discussing Lord
Rosebury and what is needed in democratic times).

185. Are not all three of these attractive characters somewhat suicidal? See
ANASTAPLo, THE ARTIST AS THINKER, supra note 21, at 23-26; Anastaplo, On Trial,
supra note 66, at 846-54. See also C.S. FORESTER, THE GENERAL (1936).

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 82 1995



Lessons for the Student of Law

VII.

It is well to advocate and exhibit principled action. But
prudence is also to be recommended along with a sense of
accommodation and an instinct for self-preservation.

Burke could endorse Aristotle's warning against a "delusive
geometrical accuracy in moral arguments."" Thus, it has
been noticed:

Burke saw clearly that the prudential judgments which
are the substance of statesmanship are not concerned
primarily with truth as such. The object of the
statesman's thought is rather the good of his country.
But the statesman is not concerned with the good in its
abstract and necessary aspects, as is the philosopher.
Political judgments aim at the good of an existing com-
munity as achievable in real situations, for the states-
man does not take thought simply in order to know, but
in order to act. Therefore he thinks only about situa-
tions and objectives in regard to which he can act. 7

The statesman must be able to work with others without
believing that his integrity has been sacrificed in the process.
He has to guard against both utopianism and cynicism."

Burke's only non-polemical treatise is his book on the sub-
lime and the beautiful. Does he, with a kind of Kantianism,
make too much of the sublime and beautiful, or perfection, in
political life?" Churchill, we remember, prescribed for Burke
"a dash of English indolence and irony." Indolence might have
moderated Burke's frenzy; irony (for which Socrates was fa-
mous) might have made Burke's truth-speaking more palatable

186. ANASTAPLO, THE CONSTITUTIONALIST, supra note 32, at 736 n. 135 (quoting
BURKE, 2 WORKS, supra note 153, at 226-27).

187. Canavan, supra note 154, at 606; see also ANASTAPLO, THE CONSTITIONAUsT,

supra note 32, at 791 n.20. See on salutary reminders of what one does not know,
app. B-3, section I, of this Collection; see also app. C-i of this Collection.

188. Burke warned in his 1774 Bristol speech against "the perilous extremes of
servile compliance or wild popularity." BURKE, SPEECHES AND LETrERS, supra note
150, at 74.

189. See EDMUND BURKE, A PMOSOPHICAL INQUIRY INTO THE ORIGIN OF OUR IDEAS
OF THE SUaUME AND BEAUrrFUL (1756). On Kant, see supra notes 102, 103, 178.
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to his political colleagues and his constituents. As things were,
Burke tended to give "dedication to the common good" a bad
name, at least in the short run.

Since Burke knew better than he practiced, we can learn
much by attending to what he said generally, even as we are
cautious about the actions he recommended in particular cir-
cumstances. His book Reflections on the Revolution in France
can be praised as "unquestionably one of the great books of the
last two centuries.""9 We also have this testimony from John
Morley:

What shall I say of Burke? Only this, that at my first
stage, when our foundations are laid, without prejudice
to almost any of every later stage, I owed more to
Burke for practical principles in the strategy and tactics
of public life than to the others. When I count how little
of the debt could ever be paid, I feel as if a fairly credit-
able stonecutter should presume to talk of what he
owed to Michelangelo. Well might Macauley exclaim,
"The greatest man since Milton."' 91

Consider, as well, the closing paragraph of Leo Strauss's Natu-
ral Right and History:

Burke disagreed with the classics in regard to the gene-
sis of the sound social order because he disagreed with
them in regard to the character of the sound social
order. As he saw it, the sound social or political order
must not be "formed upon a regular plan or with any
unity of design" because such "systematical" proceed-
ings, such "presumption in the wisdom of human con-
trivances," would be incompatible with the highest de-
gree of "personal liberty"; the state must pursue "the
greatest variety of ends" and must as little as possible
"sacrifice any one of them to another, or to the whole."
It must be concerned with "individuality" or have the
highest possible regard for "individual feeling and indi-
vidual interest." It is for this reason that the genesis of

190. SELECTED WRTINGS OF EDMUND BURKE, supra note 179, at 27.
191. 1 MoRLEY, RECOLLECTIONS, supra note 145, at 81-82.
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the sound social order must not be a process guided by
reflection but must come as close as possible to natural,
imperceptible process: the natural is the individual, and
the universal is a creature of the understanding. Natural-
ness and free flowering of individuality are the same.
Hence the free development of the individuals in their
individuality, far from leading to chaos, is productive of
the best order, an order which is not only compatible
with "some irregularity in the whole mass" but requires
it. There is beauty in irregularity: "method and exact-
ness, the soul of proportion, are found rather prejudicial
than serviceable to the cause of beauty." The quarrel be-
tween the ancients and the moderns concerns eventual-
ly, and perhaps even from the beginning, the status of
"individuality." Burke himself was still too deeply im-
bued with the spirit of "sound antiquity" to allow the
concern with individuality to overpower the concern
with virtue.'"

Even so, questions remain about what particular virtues
Edmund Burke made the most of, and why. The individuality
he was receptive to may be reflected in the independent spirit
or manly self-assertion exhibited in his celebrated speech in
1774 to the Electors of Bristol.

192. STRAuss, NATURAL RIGHT AND HisRY, supra note 134, at 322-23. On indi-
viduality, see supra note 100. The Burkean strictures against community planning,
which contemporary "conservatives" endorse enthusiastically, take issue with the
Classics and their dedication to the common good. See infra note 260. It may be
sensible in these circumstances to be a "liberal." See infra note 201. We should
not leave Edmund Burke's Bristol Electors speech, however, without noticing how
much it can immediately appeal to highminded men and women in public service
today, as reported by Judge Robert H. Henry in note 38 of the Introduction pro-
vided by him for this Collection. Here, as elsewhere, Judge Henry is most helpful.

For the tension between the noble and the just, see ANASTAPLO, THE THINKER

AS ART, supra note 89, chap. VII, p. 2. This may be related to the tension be-
tween liberty and equality which has probably contributed to the vitality, as well as
to the problems, of the United States.
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6. THE FUTURE OF LEGAL ETmcs'9

It is not what a lawyer tells me I may do, but what hu-
manity, reason, and justice tell me I ought to do.

-Edmund Burke"

Horace Rumpole of the Bailey was asked on one occasion,
"How do you feel about defending blackmailers?" His reply was
quite "professional": "Much as I feel about defending anyone.
Glad of the money." 95

This kind of professionalism is put to the test in matters
such as the recent Glen Ridge, New Jersey, rape trial. During
that trial, we learned about the sexual abuses a retarded wom-
an was subjected to by four teenagers from comfortable subur-
ban families.

Defense counsel in the case argued that although the con-
duct described may have been immoral, it was no crime. "Fifty
years ago," one of these lawyers told the jury, "it would be a
great deal different. But today, two consenting adults can do as
they please."" Defense counsel also suggested that if there
was any blame assigned in the case, it should be assigned to
the young woman's parents. The defendants could even be
identified by the defense as the retarded seventeen-year-old's
victims.

197

193. A talk given to the faculty of the University of Tulsa College of Law, March
26, 1993. This meeting was chaired by Daniel J. Morrissey of the Tulsa law faculty.

194. 3 HuNT, supra note 155, at 353 (quoting Edmund Burke). See supra text
accompanying note 155. It is unfortunate that some lawyers are permitted to con-
duct themselves in such a way as to encourage people to denigrate a noble profes-
sion. See, e.g., 1 WLL ROGERS' DAILY TELEGRAMs 67 (James M. Smallwood ed., 1978)
("Personally I don't think you can make a lawyer honest by an act of the Legisla-
ture. You've got to work on his conscience. And his lack of conscience is what
makes him a lawyer."). See Henry, supra note 1, at 190; see also infra note 205;
supra notes 6, 192.

195. JOHN MORTIMER, RUMPOLE FOR THE DEFENCE 60 (Penguin Books 1982).
196. See Robert Hanley, Sex-Trial Defense to Jury: Immoral but No Crime, N.Y.

TIEmS, Feb. 11, 1993, at A18. On "consenting adults," see infra note 201.
197. See Robert Hanley, Sex-Trial Defense Suggests Blaming Woman's Parents,
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What should the responses have been not only of defense
counsel in this case but also of the respectable families of the
defendants? The number of young people involved, as defen-
dants and as spectators, suggests that a community, or a way of
life, was also on trial. It probably would have been different
fifty years ago: both the defendants and their lawyers probably
would have submitted themselves, not long after their exposure
and pleas of guilty, to the mercy of a judge. It is doubtful that
the kind of defense mounted here would have been permitted
by an outraged and embarrassed community or indeed by the
defendants' families.

I.

But, then, I also doubt that fifty years ago the American
judicial system would have permitted the Pennzoil Company to
pull off the assault upon the Texaco Company that it did during
the past decade. In 1985, a Houston jury decided that Texaco
owed Pennzoil more than ten billion dollars in damages for
improperly luring the Getty Oil Company from a merger with
Pennzoil in January 1984.1" After the Texas appellate courts
refused to set aside the judgment, the final settlement netted
Pennzoil some three billion dollars."9

The legal system was paralyzed in responding to the aston-
ishing Houston aberration.' The community at large was not
able, even if willing, to say to the parties involved that it could
not tolerate the outcome. Respectable, and now immensely
wealthy, counsel did not seem inhibited from zealously pursu-
ing a vast fortune to which (it seems to me, at least) the plain-
tiffs simply were not entitled.

Is not this case a business-world counterpart in spirit to
the New Jersey sexual-assault case with its reliance by counsel

N.Y. TMES, Feb. 13, 1993, at A9.
198. See Thomas C. Hayes, How Texaco Lost Court Fight, N.Y. THMES, Dec. 19,

1985, at D1.
199. See Thomas C. Hayes, Spending Pennzoil's Billions, N.Y. TIMES, July 30,

1989, § 3, at 1; see also supra part 3, section HI.
200. See supra text accompanying note 42.
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upon the proposition that "two consenting adults can do as
they please"?2°' In the Houston case the consenting adults are

201. See HANLEY, supra note 196, at A18; ANASTAPLO, HUmAN BEING AND CrrIZEN,
supra note 19, at 74-82. The consenting-adults issue is critical today with respect
to the status of homosexuality among us. See, e.g., George Anastaplo, Letter to the
Editor, WINDY CrrY TIMES, Dec. 29, 1994, at 12 (this weekly newspaper serves the
homosexual community in Chicago):

Jon-Henri Damsld, in his [WINDY CrrY TIMES] column of Dec. 8, [19941 re-
ports on his recent visit with my Jurisprudence seminar at the Loyola
School of Law. He was one of a series of visitors invited by me to pres-
ent unorthodox approaches to issues of the day for law students to con-
sider as part of a semester-long inquiry into the nature of evidence, mor-
al principles, and social theories. Our visitors displayed unconventional
approaches to divine revelation, faith healing, psychic phenomena, cre-
ation science, and UFOs.

Mr. Damski was invited as a recognized advocate of homosexual
interests in the community. He proved to be as instructive for our semi-
nar as I had hoped he would be. Although he questions in his column
my classroom use of the term homosexual, I still do not know of any
other generally accepted non-derogatory term which encompasses both
male and female members of the community that Mr. Damskl so ably
champions.

Mr. Damski suggests that my approach to these matters is outdated.
He says in his column, "While reading his book Human Being and Citi-
zen, I realized that Anastaplo's writings about our community is confined
to subjects such as the Wolfenden Report in England over 30 years ago."
Unfortunately, Mr. Damski evidently has not noticed that the book of
mine that he thus draws upon was published twenty years ago and that
the essay therein which does discuss the Wolfenden Report was originally
published in 1967.

I have had more up-to-date things to say in print about homosexuali-
ty in the Untied States, including in the following recently published re-
view of differences since the Second World War between myself as a
"liberal" and many "conservatives": "These differences extend, for exam-
ple, to how affirmative action should be used by us (the issue here, it
still seems to me, is prudential, not constitutional) and to how homosexu-
ality should be both talked about and treated in this country. I believe it
both fair and humane to insist that the typical homosexual in this coun-
try today, just like the typical American Communist Party member since
the First World War, probably wants truly good things for himself, for his
friends and family, and for his country."

I endorse, therefore, Mr. Damski's point when he says in his Dec.
8th column, "That is all gays and lesbians are asking in our contemporary
society: No special rights, just treat us as equal citizens until you get to
know us. Be hospitable. Obey the laws of God." But two other points
made by him in the same column should be questioned by me, if only
briefly for the record:

I do not believe there is any reliable authority for what is said by
Mr. Damski to the effect that what was condemned in Genesis (chapter
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really the plaintiffs and their lawyers.

III.

Another illustration of community paralysis in the face of
gross judicial aberrations is the typical response to the disposal
of multiple murderers in this country. Take three Minois cases:
the cases of Richard Speck, John Gacy, and Larry Eyler.2" In
each of these cases, common sense permitted and called for a
much quicker resolution of all reasonable issues than we wit-
nessed.

The following report suggests what can happen all too
often in these situations:

19) was a breach of hospitality and not at all sodomy when Lot was
confronted by the demands of the men of Sodom for Lot's visitors. I
believe, that is, that Mr. Damsld is simply mistaken about what the Bible
says here and elsewhere against male homosexuality. What we in turn
should say about and do with the vigorous Biblical condemnation of ho-
mosexuality in our changed circumstances is quite another matter, cir-
cumstances which include what now seems to be known about the genet-
ic bases for some homosexuality.

Nor do I believe that there is any reliable authority for Mr. Damski's
dismissal of Allan Bloom as a scholar who was moved to teach the great
books primarily by a desire for fame and fortune. My defense of Mr.
Bloom here does not mean that we should not take issue with various
dubious theses developed by him in his best-seller. But we should all
take care not to envy or otherwise to mistreat someone just because he
happened to win, more or less by chance, the fame and fortune that
most of us who publish our writings may naturally yearn for.

Id. Mr. Damski had said in his column of December 8, 1994:
Professor Anastaplo mixes Aristotelian with Socratic Stoicism. A graduate
of the University of Chicago, he is known as 'the liberal' in the Leo
Strauss circle, and teaches the great books not to win fame and fortune
like Allan Bloom, but to train students how to be prudent citizens and
true scholars.

Jon-Henri Damski, At Law School, WINDY CITY TbmES, Dec. 8, 1994, at 1. For my
own critiques of Allan Bloom, see ESSAYS ON THE CLOSING OF THE AMERIcAN MIND,
225-34, 267-84 (Robert L Stone ed., 1989). For my comment about "the typical
Communist Party members," see ORIGINAL INTENT, supra note 3.
202. See George Anastaplo, Constitutional Comment, in GERA-LIND KOLARIK &

WAYNE KLATr, FREED TO KILL 367-79 (1990) (discussing the Larry Eyler case). See
also State v. Speck, 242 N.E.2d 208 (Ill. 1968); State v. Gacy, 468 N.E.2d 1171 (1.
1984).
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In March 1980, a jury in Cook County deliberated
for about an hour and 45 minutes before deciding that
John Wayne Gacy was guilty of the murders of 33 young
men and boys.

It's now nearly 13 years later, but the courts contin-
ue to probe and test that verdict for possible flaws.

Legal experts say it is not unusual for death-penalty
appeals to take 10 to 13 years to work their way
through the courts. The average length of time nation-
wide between conviction and execution is slightly more
than eight years .. . .'

The divisions among us about the death penalty no doubt
contribute to the drawing out of such proceedings, but more
important for helping us understand what happens in our
courts is a widely-accepted proposition which was repeated
recently by one of the defense lawyers in the Gacy case: Con-
stitutional protections "apply to all defendants, no matter how
unpopular they are, no matter how guilty that they appear to be
in the eyes of the general public."' One must sometimes
wonder, however, whether there is indeed still any association
of people with shared sentiments which can properly be called
"the general public."

Something is wrong when not even the most notorious
cases, in which the guilt of the defendants is obvious to every-
one, can be finally disposed of within months after the discov-
ery of the crimes and the apprehension and examination, in-
cluding the psychiatric examination, of the criminal."5 Is there
not something deeply unseemly in the way that the legal system

203. William Grady, 13 Years After Verdict, Gacy Appeals Grind On, Cm. TRn.,
Mar. 5, 1993, § 2, at 1.

204. Id; see Poster Child, ECONOMIST, May 14, 1994, at 30 (discussing the Gacy
execution).

205. See ANASTAPLO, THE AMERICAN MORALIST, supra note 12, at 407-09. The case
of 0. J. Simpson can now be added to this list. See George Anastaplo, On Crime,
Criminal Lawyers and 0. J. Simpson: Plato's Gorgias Revisited, 26 LoY. U. Cm.
LJ. 455 (1995); see also supra note 194.

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 90 1995



Lessons for the Student of Law

has been exploited in all of these cases-the Glen Ridge-group
sexual assault case, the Texaco-Pennzoil case, and the Gacy
multiple-murders case?

!V.

Tolerated unseemliness can be symptomatic of a disinte-
gration of a vital sense of community. Is there any longer a
sturdy moral judgment shared by the community that is impor-
tant in such circumstances?

The cult of individuality (even perverse individuality) has
become so respectable that the community's will is considered
to be something that can be routinely circumvented. Personal
self-expression ranks high these days, as may be seen in the
immunity recently enjoyed by a University of California third-
year college student who makes "a practice of walking around
the [Berkeley] campus naked."' A seventeen-year-old first-
year female student told the San Francisco Chronicle: "He has
the right to express himself however he chooses. If people
don't like to see him naked, they can just turn their head
away."" We should not condemn this callow young woman
for her curiously permissive response without noticing that a
similar sentiment was voiced more than two decades ago by so
respectable a jurist as Justice Harlan in another California mat-
ter, Cohen v. California."

Critical in all this, as both cause and effect, is the loss of a
sense of nobility. There even seems to be the assumption that
one is entitled to whatever one can get away with. In practice,
this is likely to mean that misguided people will get away with
more and more.

206. Bob Greene, How Do You Handle the Naked Guy?, OHn. TRm., Feb. 7, 1983,
§ 5, at 1.

207. Id.
208. 403 U.S. 15 (1971). "Those in the Los Angeles courthouse could effectively

avoid further bombardment of their sensibilities simply by averting their eyes." Id.
at 21. Compare infra text accompanying note 220.
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V.

No doubt, there is often reprehensible conduct that it is
not prudent to try to suppress by the use of the law. For exam-
ple, ever more people are wondering whether much of the
harmful drug traffic that we are futilely trying to suppress in
this country is such conduct."°

The principal consideration here cannot be a question of
constitutional immunity, but is rather that of effectively control-
ling certain passions and curbing certain activities without
creating more problems than are solved. What is paramount is
a moral or political judgment, not a constitutional judgment.
But we must guard against drifting from a prudent self-interest
and a salutary restraint to an insistence that there is no right or
wrong that a community is capable of recognizing or entitled to
take into account.

To what extent have lawyers come to believe that there is
no right or wrong? To what extent have they contributed to
making this belief respectable? Robert Altman, a movie direc-
tor, recently said in an interview: "The basic philosophy of
lawyers is that there is no morality, only legality. My own law-
yer, who is one of my very best friends, drives me crazy with
his endorsement that anything legal is acceptable, even if it
isn't moral."2"'

We should be reminded here of the delegates' insistence in
the Federal Convention of 1787 that slavery should not be re-
ferred to in the Constitution as "legal"-for that would be un-
derstood to suggest that slavery was moral.2" That slaves
were held as long as they were in this country, whatever the

209. See George Anastaplo, Governmental Drug-Testing and the Sense of Commu-
nity, 11 NOVA L. REV. 295, 295-305 (1987). But see A. M. Rosenthal, The Cruelest
Hoax, N.Y. TImEs, Jan. 5, 1995, at A19. For arguments pro and con about the de-
criminalization of drugs, see BARBARA D'AMATo, HARDBALL (1990).

210. Maureen Dowd, A Lauyerly Search for a Good Lawyer, N.Y. TIMES, Feb. 13,
1993, at 29.

211. See JAMES MADISON, in 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787,
601-02, 628 (Max Farrand ed., rev. ed. 1937); see also ANASTAPLO, THE CONswrFUTiON

OF 1787, supra note 9, at 177; George Anastaplo, Slavery and the Constitution:
Explorations, 20 TEx. TECH L REV. 677, 702-03 (1989) (hereinafter Anastaplo, Slav-
ery and the Constitution].
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original reasons for accommodation to the existence of slavery,
should remind us of the kind of social callousness that proba-
bly contributed over time to suspicions about the moral sense
of the American community and about the trustworthiness of
the American legal system.

The same can be said about the effects upon the communi-
ty of the occasional revelation of prosecutorial misconduct in
capital cases. Thus we have recently had the report of "[f]resh
proof from Alabama that prosecutors can win convictions with
bent rules, racial stereotypes and no valid evidence."" 2 The
failings of lawyers and the law in these matters should be ap-
parent, as well as the opportunities available to the more re-
sponsible lawyers to do good.

VI.

The good that lawyers can do includes systematic exposure
of and thoughtful reflection upon current developments. The
work of one of my colleagues at the Loyola School of Law in
Chicago, William T. Braithwaite, is quite instructive on the rela-
tion between professional ethics and the way that law firms do
business these days.2"3

Another more or less conservative colleague at the Univer-
sity of South Dakota School of Law, Jonathan Van Patten, has
made the following observations which provide a challenging
diagnosis of the present state of legal professionalism:

Why are the courts so congested? The answer I
would suggest has more to do with the decline of moral
behavior generally and specifically with the failure to
keep promises. In the context of personal injury claims
and litigation, this means that many defendants (and
here I mean particularly insurance companies) resort to

212. Peter Applebome, On the Fast Track From the Courtroom to Death Row,
N.Y. TiAES, Mar. 7, 1993, § 4, at 2. For further discussion on justice in Alabama,
see supra part 3 of this Collection

213. See, e.g., William T. Braithwaite, On Legal Practice and Education at the
Present Time, in 1989 GREAT IDEAS TODAY 44-100. Harrison Sheppard, a San Fran-
cisco lawyer and a student of Alexis de Tocqueville, has occupied himself with
helping the somewhat battered legal profession redeem itself. See, e.g., Harrison
Sheppard, Cashing In On Conflict, WASH. PosT, June 5, 1996, at A.23.
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litigation because it is more cost effective than keeping
a promise-whether the promise is to indemnify or to
perform some other obligation which the law clearly
recognizes. Many, many cases are in court, not because
the defendants are involuntarily brought there by over-
zealous plaintiffs, but because defendants prefer to use
the delay inherent in the system to forestall the payment
of just claims. Experienced judges will tell you that at
least one third of all pending cases involve no real dis-
pute. The reason these cases are pending is because the
defendants prefer it that way. This is the chief cause of
court congestion. The system does not provide sufficient
disincentive to defendants who have no defense, nor
does it effectively sanction the lawyers who aid them.

The underlying problem is an ethical one, but the
lack of professional ethics is not limited to the plaintiffs'
counsel. The "scorched earth" defense is standard prac-
tice today. Are not abuses in discovery any less a tactic
of prudent defense lawyers? Are not pre-trial motions
motivated in part by an intent to wear down the other
side? Does not the American rule on attorneys' fees pro-
tect the defendant who is using the system to delay
paying a just obligation? Moreover, unlike the connec-
tion between contingent fees and unethical behavior
asserted by conservatives, there is clearly a connection
between the compensation of defense counsel and un-
ethical conduct. The more activity that can be generated
against the plaintiffs case, the higher the fee for the
defense lawyer. In the securities industry, they call it
"churning." Except here, the churning also serves the
client's interest. Thus interrogatories are asked and
objected to and motions are filed or resisted, not for
their contribution to the development of the case, but to
the wearing down of the other side (and to the enhance-
ment of fees). In spite of this, the right to defend by any
means goes uncriticized in the conservative's one-sided
attempt to "reform" the legal system. Any reform will
not succeed until the real problems are accurately iden-
tified and dealt with. One of the most important under-
laying problems is a lack of honor--on the part of the
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parties and their lawyers. As Lee Marvin said after his
well-publicized palimony trial, "I lied, the other side lied,
the lawyers lied. Everyone lied." Until we deal with that,
no real reform is possible."4

Does not "real reform" depend, in part, upon reconsidering
what was once regarded a sounder way of approaching these
matters? This may be seen in Professor Braithwaite's old-fash-
ioned reliance upon David Hoffman's 1836 Fifty Resolutions to
Professional Development."5 The Hoffman text, which is gen-
erally regarded as the earliest formal declaration of ethics for
American lawyers, includes this resolution:

When employed to defend those charged with crimes of
the deepest dye, and the evidence against them, whether
legal, or moral, be such as to leave no just doubt of
their guilt, I shall not hold myself privileged, much less
obliged, to use my endeavours to arrest, or to impede
the course of justice, by special resorts to ingenuity-to
the artifices of eloquence-to appeals to the morbid and
fleeting sympathies of weak juries .... Persons of atro-
cious character, who have violated the laws of God and
man, are entitled to no such special exertions... in-
deed, to no intervention beyond securing to them a fair
and dispassionate investigation of the facts of their
cause, and the due application of the law: all that goes
beyond this, either in manner or substance, is unprofes-
sional, and proceeds, either from a mistaken view of the
relation of client and counsel, or from some unworthy

214. Jonathan K Van Patten, The Significance of the 1992 Election for the Feder-
al Judiciary (Claremont Institute Panel, American Political Science Association
Convention, 1992). See also Jonathan K Van Patten & Robert Willard, The Limits
of Advocacy: A Proposal for the Tort of Malicious Defense in Civil Litigation, 35
HASTINGS UJ. 891 (1984). This article has been cited several times in Aranson v.
Schroeder, 671 A2d 1023 (N.H. 1995); see John W.R. Murray, Lawyer Can Be Sued
If Defense Was 'Meritless', LAwYERS WEEKLY USA, Dec. 4, 1995, at 1.

215. See William T. Braithwaite, Why Lawyers Lie, in 1995 GREAT IDEAS TODAY
230-59.
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and selfish motive, which sets a higher value on profes-
sional display and success, than on truth and justice,
and the substantial interest of the community.2 16

Since I have never been privileged to practice law, except
a little at the appellate level, I am very much in need of instruc-
tion about the soundness of such diagnoses and prescriptions
as those found in the pioneering work of Professors Van Patten
and Braithwaite.

VII.

I have, however, practiced as a teacher, or rather as a
student, for some time now. And this emboldens me to suggest
that lawyers, like all professionals I have observed, are very
much in need of a better education. For one thing, they all
need considerably more time with those great texts of the
Western World that can be relied upon to raise the sights of
anyone who might be led to take them seriously. Certainly, it is
the obligation of the current generation of lawyers to do all
they reasonably can to have their successors at the bar better
educated than they themselves are.

I return to Rumpole of the Bailey. He observed on one
occasion, "It's not my job to believe anything.""7 Is this a
proper description of his "job"? I suspect that Rumpole does,
with respect to some things, much better than he says-as do
many others around us. For one thing, art (including the art of
lawyers) usually requires a certain level of probity. All profes-
sionals should be encouraged to acknowledge and defend the
more elevated principles of their callings, thereby making their
lives more meaningful as the more irresponsible of their col-
leagues are curbed.

Consider, by way of a model, an episode in the career of
Winston Churchill, a statesman who regarded magnanimity as a
virtue. Even so, he could say to his secretary upon refusing in
1947 to send a message of greeting to the eighty-year-old Stan-
ley Baldwin, "I wish Stanley Baldwin no ill, but it would have

216. DAVID HOFFMAN, A COURSE OF LEGAL STUDY 755-56 (1836); see also app. C-1
of this Collection.
217. MORmE, supra note 195, at 37.
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been better for our country if he had never lived.""' I believe
that this Churchillian assessment of Baldwin, whether or not
deserved, is not the kind of epitaph that we want to earn for
either ourselves or the old and honorable professions for which
we are in part responsible.

7. LESSONS FROM GENESIS 219

Yet sometimes Nations will decline so low
From virtue, which is reason, that no wrong,
But Justice and some fatal curse annext,
Deprives them of their outward liberty,
Their inward lost: Witness th' irreverent Son
Of him who built the Ark, who, for the shame
Done to his Father, heard this heavy curse,
Servant of Servants, on his vicious Race.
Thus will this latter, as the former World,
Still tend from bad to worse, till God at last,
Wearied with their iniquities, withdraw
His presence from among them, and avert
His holy Eyes; resolving from thenceforth
To leave them to their own polluted ways,
And one peculiar Nation to select
From all the rest, of whom to be invok'd,
A Nation from one faithful man to spring.

-- John Milton °

218. Martin Gilbert, Warlord with a Social Conscience, THE GUARDIAN, Jan. 5,
1993, § 2, at 2.
219. A talk given at the University of Tulsa College of Law, March 26, 1993. The

full title of this talk was "Lessons from the Story of Noah, Ham and Canaan: What
the Framers of the United States Constitution Took For Granted in the Training of
the American People." For Donald J. Maletz's instructive commentary on this talk,
see infra note 257. See also app. A of this Collection.

220. JOHN MILTON, PARADISE LOST XII, 97-113. The "one faithful man" referred to
here is Abraham. See also supra note 208.
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I.

The things taken for granted by the framers of the United
States Constitution included ancient writings. Among those
writings were Biblical as well as Classical texts.

Very little was done by the framers with Biblical religion
during the Constitutional Period, except to insulate it from
politics and to insulate politics from it."2 The Constitutional
Period was preceded and followed by periods of intense reli-
gious revival movements. The Constitutional Period was also
preceded and followed, at least in Europe, by intense political
movements.

II.

Anyone who aspires to understand the framers should have
a reliable sense of how they, as sensible men of affairs, must
have read the Bible, a book which was very important in eigh-
teenth century America. It is important to notice the Bible's
influence, including what it taught about how important a text
can be in the governance of the life of a people. This respect
for an authoritative text is reflected in the longstanding appeal
of the Constitution.'

How should the Bible be read? Our primary concern on
this occasion is not with the factual truth or historicity of any
Biblical account, however important that may ultimately be, but
with what such accounts say and how they influence people.
We have seen some of this in the discussion of the place of
religion in the works of Plutarch.' Instruction and practice in
reading are vital to the development of the best lawyers.

III.

A case in point is provided by an episode described in the
ninth chapter of the Book of Genesis:

221. Compare Benjamin Franklin's June 28, 1787, prayer proposal in the Federal
Convention of 1787. See Anastaplo, Church and State, supra note 100, at 114-20.

222. See ANASTAPLO, THE CONSTITUTION OF 1787, supra note 9, at 13 (discussing
the effectiveness of words).

223. See supra part 4.
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18. And the sons of Noah, that went forth of the Ark,
were Shem, and Ham, and Japheth: and Ham is the
father of Canaan.
19. These are the three sons of Noah: and of them was
the whole earth overspread.
20. And Noah began to be an husbandman, and he plant-
ed a vineyard:
21. And he drank of the wine, and was drunken; and he
was uncovered within his tent.
22. And Ham, the father of Canaan, saw the nakedness
of his father, and told his two brethren without.
23. And Shem and Japheth took a garment, and laid it
upon both their shoulders, and went backward, and cov-
ered the nakedness of their father, ....
24. And Noah awoke from his wine, and knew what his
younger son had done unto him.
25. And he said, Cursed be Canaan; a servant of ser-
vants shall he be unto his brethren.
26. And he said, Blessed be the Lord God of Shem; and
Canaan shall be his servant.
27. God shall enlarge Japheth, and he shall dwell in the
tents of Shem; and Canaan shall be his servant.
28. And Noah lived after the flood three hundred and
fifty years.
29. And all the days of Noah were nine hundred and
fifty years; and he died.'

Here is an account, taken (because of the tradition with
which the Framers were familiar) from a standard Christianity-
oriented reference book, of Noah's career up to the time of the
episode we will be examining:

Noah (n6', Heb. n6ah, rest).... The son of Lamach
and tenth in descent from Adam in the line of Seth
(Gen. 5:28-29). He received his name because Lamech

224. This translation of Genesis 9:18-19 is taken from Robert Sacks, The Lion
and the Ass: A Commentary on the Book of Genesis (Chapters 1-10), 8 INTERPRF-

TATION 29, 98-99 (1980). For an instructive discussion of this passage, see Leon R.
Kass, Seeing the Nakedness of His Father, COMMENTARY, June 1992, at 41-47.
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foresaw that through him God would comfort (Heb.
ndham, same root as "Noah") the race and partially al-
leviate the effects of the Edenic curse. Noah was
uniquely righteous (6:8-9, 7:1; Ezek. 14:14) in a totally
corrupt age (Gen. 6:1-13). When he was 480 years old,
120 years before the Flood (6:3), he was warned of God
that the world would be destroyed by water (Heb. 11:7).
He was given exact instructions for building the Ark
(Gen. 6:14-16). While engaged in this colossal task, he
warned men of the coming catastrophe, as a "preacher
of righteousness" (II Pet. 2:5), while God in
longsuffering waited for men to repent (I Pet. 3:20).
Noah's three sons, Shem, Ham, and Japheth, were not
born until he was 500 years old (Gen. 5:32)....

The Flood came in Noah's 600th year, increased
steadily for 40 days, maintained its mountain-covering
depth for 110 more days, and then subsided sufficiently
for Noah to disembark in the mountains of Ararat after
another 221 days...."

We can now return to the story of Noah, Ham, and Canaan,
hoping to see how one should think and speak about such
matters. We can even try to proceed in a lawyerlike manner, at
least to a point. A preliminary problem is how to understand
the unfortunate drunkenness of the righteous Noah. This prob-
lem has been put in this way by one scholar

The arresting contrast between the antedeluvian Noah,
rescued from death by his goodness, and the
postdeluvian Noah, sprawled out in drunken disarray,
has provoked a running controversy over the centuries
between the apologists, who try to salvage Noah's repu-
tation as the man "blameless in his age," and the more
kindly critics, who regard him as perhaps the best of a
degenerate lot."26

225. ZONDERVAN PICrORiAL BmBL DICTONARY 589 (Merrill C. Tenney ed., 1963).
226. H. HIRSCH COHEN, THE DRUNKENNESS OF NOAH 1 (1974).
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Not all, it seems, sought to exonerate Noah:

In a talmudic discussion on the meaning of the biblical
verse describing Noah as a "just man and perfect in his
generations," one rabbinic sage interpreted the phrase,
"in his generations," to mean that Noah could be de-
scribed as righteous only when compared to the men of
his wicked generation; in a more righteous age, he
would not have been superior to the average per-
son ....

Noah fared as poorly with Rashi, a renowned medi-
eval rabbinical exegete, who evidently pondered the
question as to why Noah, with all the varieties of plant
life at his disposal, should have chosen to plant a vine
supplying intoxicating drink. Unable to come up with a
satisfactory defense of Noah's action, he concluded that
Noah degraded himself by not planting something
else. 7

Some stories even have Satan aiding Noah in the cultivation of
the vine.

Noah's drinking may reflect an attempt to forget the flood
and the general destruction that it left. Had Noah's righ-
teousness provided a contrast, if not even a justification and
incentive, for God when He assessed the rest of the human
race? Did Noah therefore consider himself in a way responsible
for what had happened? Was wine one source, if a somewhat
ambivalent source, of the comfort that Noah's name antici-
pates?

Perhaps drunkenness and its effects are things that a man
does not learn except by experience, unless there is someone
to instruct him. In any event, it seems that the Church Fathers,
Origen and Chrysostom, excused Noah for not knowing the full
strength of wine.'

Another preliminary problem here is determining what
Ham's principal defect was. Did he do something that he should
not have done in coming upon his father naked? Or did he err

227. Id. at 2.
228. See id. at 1.
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in the way he responded to his father's nakedness? Or did he
seriously damage himself simply by having seen his father na-
ked, even if inadvertently and no matter what he did thereafter?
The author of the account in Genesis does not explicitly point
out any bad choice made by Ham.

Still another preliminary problem has to do with why Ca-
naan, the son of Ham, was cursed. Nothing is said in this ac-
count about Canaan's having done anything. It has been sug-
gested by some commentators that since Ham had already been
blessed by God, he could not thereafter be cursed in his own
name by Noah. But why Canaan? Is it that something must
happen to someone in expiation for (or, at least, as a conse-
quence of) what has been done? Is this an acceptable way, in
the circumstances, of showing what has happened to Ham? Is
there something questionable in Canaan's character that is thus
noticed as well?'

IV.

It is far less of a problem-or at least, it has been far less
of a problem for Biblical commentators over the millen-
nia-that nakedness should be so devastating in its consequenc-
es. Noah is the second father of the human race. There are
several parallels in his career to the story of Adam, beginning
with the proliferation of animal life after monumental changes
on the earth. Both human beginnings are scarred. The first
father is led astray in eating; the second father is led astray in
drinking. In both cases there are unauthorized knowings: hu-
man beings see things they should not have seen--or at least in
the way they were seen.

Nothing is said in the Genesis story about any direct penal-
ty being assessed against Noah. Did he misconduct himself? If
he did, is it penalty enough for him that one of his grandsons
should be cursed as he was? It is not unheard of in the Bible

229. On pollution, see supra note 95. On polluted ways, see supra text accompa-
nying note 220. See also infra note 241; ENCYCLOPEDIC DICTIONARY OF THE BIBLE
927 (Louis F. Hartman ed., 2d. rev. ed. 1963) ("The strange story of the cursing of
Chanaan on account of the sin of his father [Ham] (Gn. 9, 20-27) is told in order
to give a divine sanction for Israel's enslavement of the Canaanites. It has nothing
to do, of course, with the African Negroes.").
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that the sins of the fathers should be visited upon the sons. Is
Noah's cursing of Canaan a way of hiding Noah's nakedness? It
is blaming someone else, so to speak, in somewhat the way
that Adam blamed Eve upon having been found wanting (and
aware of his nakedness) in the Garden of Eden.'

The seriousness of Noah's nakedness-perhaps of any such
nakedness-may be seen in how carefully Shem and Japheth
proceeded. What can it mean that they did not send in their
mother to do what had to be done? Did the pious women of the
Bible ever see their husbands naked? Was Noah's wife still
alive? Had she incapacitated herself as Noah had done, by also
drinking too much wine?"

The nakedness problem is not only a Jewish concern. Are
there not proper, even natural, limits to exposure and intimacy?
Consider, for example, the incest which profoundly distracts
Sophocles' Oedipus.' There are, it seems, things that one
simply should not see. Incest is an extreme violation of such a
prohibition.'

But whatever Oedipus may have thought (or, rather,
"felt"?) about incest, the key offense in his case, according to
Apollo, was that of parricide. Both in Oedipus' case and in
Ham's case, the son seems to have offended against his father
unknowingly, or, at least, without intending anything forbidden.
It can be said that in both cases the father was partly at fault.
Oedipus' father tried to deal with his dangerous son by having
him exposed at birth (to treat him as if he had never been
born); Noah tried to deal with his trespassing son through a
grandson. That is, one troubled father tried to change the fu-
ture, and the other tried to change the past.

230. See, Anastaplo, On Trial, supra note 66, at 767-84 (discussing the trial of
Adam and Eve).

231. The silence here about Noah's wife suggests to some commentators that the
situation may have been even worse than was reported by the author of Geness.
See also supra text accompanying note 120.

232. On Sophocles' Oedipus, see Anastaplo, On Trial, supra note 66, at 830-46;
ANA TAPLo, THE CONSTrrUTIONALIST, supra note 33, at 798-99 n.32.
233. Compare, on the uses of nakedness, PLATO: THE REPUBUC 452a, 457a-b;

THOMAS MORE, UTOPIA 189 (George M. Logan, Robert M. Adams, and Clarence R
Miller eds., Cambridge University Press 1995). See supra text accompanying note
120.
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We return to the impropriety of seeing what one should
not see. In these matters, simply knowing may not be the criti-
cal problem. After all, one can "know of' all kinds of things
that others do-and have to do-in order to live and to procre-
ate. Yet seeing these activities can be a critical addition to
one's awareness and relationships. It evidently did not harm
Noah's sons to learn from Ham about their father's nakedness,
for in this they are like us as readers of this story and like most
people with any imagination about others, including their par-
ents. Art may permit us both to see and not see what we
should not, and this can have both bad and good consequences.

V.

The fundamental problem here may be whether pollution,
or liability, may come to one without fault. Here we can indeed
be lawyerlike in our analysis. Are there not things that affect
one deeply, regardless of how one comes in contact with them?
For some purposes, it may not even have mattered whether
Noah ever found out what had happened to him, nor may it
have mattered whether he explicitly cursed Canaan.

That is, one can be permanently crippled by one's experi-
ences and other influences. We know, for example, that there
are forces that have their effects during gestation, if not even
before conception, that can mark us for life. For example, ex-
posures to devastating chemicals or to radiation can be both
critical and unsuspected.

To speak of bad effects without any conscious intention, or
any moral element, reminds us of the significance of nature,
which can work without any human will being involved. This
points up the desirability of learning what one can about What
is, about what matters, and about what is likely to happen. One
also learns, in the process, that mortality means this, "If one
thing doesn't get you, something else will."23

The Bible, however, does not work from the understanding
of nature with which we are familiar. This is reflected in the ef-

234. On those who act as if they can live forever by avoiding risks, see PLATO,
APOLOGY 35A. On the problem of death, see ANASTAPLO, HuMAN BEING AND CITIZEN,
supra note 19, at 214-21. See also supra note 19; iqfa notes 234 and 260; app. B-
1, sections I, VI; app. B-2, section 1; app. B-3, sections IV, VII of this Collection.
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forts made by various commentators, from early on, to attribute
all kinds of misdeeds to Ham and to Canaan in order to justify,
and hence explain, what happened to them. One scholar re-
ports:

Speculation by biblical exegetes as to what happened to
the drunken, naked Noah inside the tent has been whet-
ted by the enigmatic statement that Noah, upon awaken-
ing from his stupor, "knew what his youngest son had
done unto him" (Gen. 9:24, JPS). Apparently, more than
Ham's voyeurism is involved, but precisely what is not
amplified by the narrator. The paucity of information as
to what occurred in the tent stimulated the ancient
Jewish commentators to enlarge upon the story with the
lurid details allegedly omitted by the narrator.'

According to the various conjectures by ancient commentators,
the "lurid details" include mockery, homosexuality, castration,
and incest (with Noah's wife); the offenders are said to be ei-
ther Ham or Canaan, if not even both acting together.

The bizarreness of various conjectures makes one wonder
about these commentators' (or one's own) understanding of
such matters. Is it not significant that the narrator in Genesis
did not consider himself obliged even to try to explain what
happened, whatever details there happened to be available to
him? Certainly, he is not concerned to argue in effect (as some
commentators seem determined to argue) that since God is
good and just, there must have been gross misconduct on the
part of both Ham and Canaan. Instead, the Genesis narrator
seems more concerned to suggest the mystery that can remain
(and indeed is bound to remain?) after divine principles and
human passions work themselves out in our affairs.'

One effect of the Bible, however, is that people are taught
that there are things that are intrinsically right and wrong, even
if such things are ultimately subject to the inscrutable will of

235. COHEN, THE DRUNKENNESS OF NOAH, supra note 226, at 13.
236. But see supra text accompanying note 101. On the recourse by some sug-

gestible mystery fans to UFOs, see ANASTAPLO, THE AMENDMENTS TO THE CONST=TU-
TION, supra note 9, at 339, 447 n.255, 452 n.260; see also app. C-2 of this Collec-
tion.
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the divine. Once people are thus persuaded about right and
wrong, it may be natural for them to try to figure out the moral
causes of the bad things that happen to a human being, even if
God does not teach or require this." Do pious people tend to
consider the world as more ordered, if not even as more pur-
poseful, than it may really be? Even the ultimate destruction of
the world which, scientists tell us, nature has ordained does not
just happen.

It may also be that the status of the subjugated Canaanites
had to be justified for the sake of troubled Israelites. The open-
ing verse of this story, with its seemingly gratuitous-looking
reference to Canaan as the son of Ham, may suggest that this
story exists in order to explain the unhappy circumstances of
the Canaanites among the Israelites.' The Canaanites are not
to be simply wiped out. Servants are always needed in the
world if human life is to be more than primitive for servants as
well as for masters.

It is left open in the story whether God ratified Noah's
curse of Canaan. We have wondered whether the curse mat-
tered. Did what happened to the Canaanites naturally follow
from their inherent character?' There is, in any event, a con-
tinuing problem for God and the Israelites with the Canaan-
ites-and with Canaanite, or pagan, idolatry and abominations.
Although the Canaanites were exposed for centuries to the
teachings of the God of Israel, they did not (so far as we can
tell) permanently reform their religious practices.'u Was this
somehow anticipated by Ham's inability, in happening upon his
father's nakedness, to do "the right thing"? All Ham did was tell

237. See, e.g., Job 8:20, 36:1-7; compare Job 42:7; see also app. B-I, section IV of
this Collection

238. We are again reminded that all of the details in the Biblical stories are likely
to be significant See supra note 75. On slavery in the ancient world, see BERNARD

KNox, ESSAYS ANCIENT & MODERN 63 (1989).
239. On the guidance provided by nature, see George Anastaplo, Natural Law or

Natural Right?, 38 Loy. L. REv. 915-30 (1993) (a last-minute printers error changed
"Right" to "Rights" in this title). See, on nature, ANAsTAPLO, THE AMERuCAN MORL-
IST, supra note 12, at 380-88, 616; see also app. B-2, section VII; app. B-3, sections
I, II, VII, of this Collectiom

240. On the allures of paganism down to our day, see Anastaplo, On the Use,
Neglect, and Abuse of Veils: The Parliaments of the World's Religions, 1893, 1993,
in 1994 GREAT IDEAS TODAY 42.
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his brothers. Does this suggest that he was congenitally inferior
to them, so much so that he and his descendants (Canaan and
his tribe) were in need of perpetual direction? How is Canaan-
ite idolatry related to the way that Ham conducted himself?.
Much may be said about this, if only on another occasion.24" '

VI.

The episode we have been examining is the only one re-
corded from Noah's long life after the flood. It seems to be
included, at least in part, to suggest how permanent divisions
developed among the human race. There are elaborate accounts
available, in the Bible and in related traditions, about what
follows from each of the sons of Noah.2"2

The reader is pointed to, or the way is prepared for, a new
father, if not of the entire human race, at least for a significant
part of it-the Chosen People. The difficulties with Noah and
his sons suggest that no way can be both good and universal,
that parochialism (or separateness) is needed for the best pos-
sible human life on earth to emerge. About this, too, much
could be said.'

Abraham, as the new father, also had to work out critical
relations with sons whom he threatened in different ways.'"
Abraham's actions, too, had long-term effects on his sons as
well as on himself.25 Abraham, it should be noticed, was not

241. Robert Sacks's commentary is instructive:

Nothing was said [in the Genesis account] as to whether Ham intended
to look upon his father's nakedness or not. It may well have been done
accidentally and in all innocence. These verses provide us with some
insight into the nature of a curse. By virtue of his experience Ham is
now cursed. He has seen what he should not have seen, and that knowl-
edge will be with him as long as he lives. The curse is not a punishment
since he may not have been guilty of anything, but he will live with his
curse for what he has seen.

Sacks, supra note 224, at 99 (emphasis added); see also supra note 229. On Aris-
totle and the natural slave, see Anastaplo, Slavery and the Constitution, supra
note 211, at 691.

242. See Genesis 10:1-32.
243. On the naturalness of the polis, see ARusro'TE, PoLmcs 1253al-1253a39. See

also ANS'rAPLo, THE AMERICAN MORAUST, supra note 12, at 20-26, 459, 526. But see
infru note 260.

244. On Abraham and Isaac, see Genesis 22:1-18; Anastaplo, On Trial, supra note
66, at 854-73.

245. In these decisive stories about the relations of fathers and sons, it is not
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a farmer. Cain, as a farmer, did not get farmers off to a good
start, and Noah's venture into agriculture did not get Ham and
Canaan off to a good start either.

VII.

I have suggested that among the lessons taught by this
story of Noah, Ham, and Canaan is that there may be liability,
and hence crippling consequences, without fault as ordinarily
understood. This bears upon the fates of peoples, whatever a
few gifted individuals among a troubled people may be able to
do to salvage their own lives.'

Is there any fault in Ham? Perhaps not in the original
act-the sighting of the naked father. But there may be a prob-
lem in that he evidently made no effort to repair at once the
damage that was done by this encounter. Although an explicit
curse may not have been needed for things to work out as they
did for the Canaanites, the curse may have permitted Ham and
Canaan to learn that they did have a problem, assuming that
they ever heard of the curse.

These reflections bear upon our efforts as students of the
law. For example, questions can be raised about the prospects
for liberal democracy and constitutional government around the
world, prospects that may be in large part limited by develop-
ments that are centuries, if not millennia, in the making. We
have been reminded of this in Yugoslavia in recent years, and
we may yet see it in an even more potent form in Russia. 7

Chance can have remarkable long-term effects. If particular
founders matter as much as, say, Plutarch and Machiavelli
teach us, then the consequences of various foundings could

insignificant that the women are left out. See Anastaplo, On Trial, supra note 66,
at 1049 n.261.

246. This is a question to which Voltaire's Candide is addressed. See Anastaplo,
Church and State, supra note 100, at 175-83 (discussing Voltaire's Candide). The
Leonard Bernstein opera based upon this story (at least as presented by Lyric Op-
era of Chicago in its 1994-1995 season) tends to dilute the bitterness found in the
Voltaire version.

247. See supra note 68; see also ifra text accompanying note 253; part 2 of this
Collection.
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have been quite different from what they were, if only because
particular lives (that is, the lives of the founders involved) can
be quite vulnerable.

Understanding these things can help us recognize where
we might have some effect. It may also help keep us from re-
sponding to challenges in a way that does more harm than
good. Even more importantly, it may help us know ourselves
better. Do we reveal, if not even affect, the condition of our
own piety in the way we respond to the story of Noah, Ham,
and Canaan, despite their shortcomings, just as Ham should
probably have responded in a more respectful way to Noah,
despite his father's obvious shortcomings?'

VIII.

No doubt, modem science, with its impressive discoveries
and technological applications, has contributed to making the
Bible less significant in our lives than it was for the generation
of the American framers. Teachers soon learn that they can no
longer count on students knowing even the major Bible sto-
ries.' This probably reflects the fact that the Bible and reli-
gion are now taken far less seriously in the community at large
than they used to be.'

Compare how President Lincoln could expect the memo-
ries of his audiences to "resonate" with the Biblical heritage
drawn upon in his Gettysburg Address and in his Second Inau-
gural Address." We, on the other hand, are more accustomed
to widespread agnosticism and a pervasive secularism. These
are accompanied by a resort to strange cults and to non-West-
em religions and experiences. Hedonism becomes more and
more pronounced, with an aggressive individualism taken for
granted. A strong reaction to all this is the determined (and, in

248. See PLATO, EUrHYPHRO; see also, Anastaplo, On ia, supra note 66, at 873-
82.

249. I have even had a class of bright college students unable to be sure who
had appeared first on earth in human form, Jesus or Moses.
250. Consider what has happened in Great Britain, even more so than in the

United States. See, e.g., The Worst of Worlds, THE ECONOMisT, Dec. 26, 1992, at 80;
see also supra note 16.

251. See ABRAHAM LINcoLN, THE GMErYSBURG ADDRE AND AMERICAN
CONSTrrUTIONALISM 113-27 (Leo Paul S. de Alvarez ed., 1976).
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some ways, healthy) fundamentalism to which we have become
accustomed, not only in the United States but around the
world.2

We do need reminders from time to time of the dreadful
things we can bring upon ourselves in perpetuity, even when
we do not intend to do anything wrong. The typical reader of
the story of Noah, Ham, and Canaan must once have sensed
that ours is the kind of world in which many unintended (yet,
not altogether undeserved) consequences of our actions must
be reckoned with. Perhaps the best way to guard against these
unintended consequences is to act sensibly in doing whatever
we know we are doing. I observed, in concluding a February
1993 paper for a conference on the dreadful wars in the Bal-
kans, that "among those most benefitted when just and decent
actions are insisted upon are those unfortunate men and wom-
en who might otherwise disgrace themselves and endanger
their descendants by indulging in shameful atrocities."'

252. See ANASTAPLO, THE AMERicAN MoRmu.sr, supra note 12, at 319-41. On
sumptuary laws, see ANASTAPLO, THE AMENDMENTS TO THE CONSTrrION, supra note
9, at 18-19, 70, 195-96, 395, 441. See also Anastaplo, On the Use, Neglect, and
Abuse of Veils, in 1994 GREAT IDEAS TODAY 30-57; supra text accompanying note
107; app. C-I of this Collection.
253. I draw here upon remarks I prepared as moderator for a panel, "The Feasi-

bility of Intervention." This was the first of four panels in the course of "A Day
for Bosnia" program at the University of Chicago (Feb. 8, 1993). The title for my
prepared remarks was, "Where Does One Start? On the United States, the Balkans,
and Islam." The passage I quote in the text is taken from the concluding section of
my prepared remarks (which there was not time to deliver on that occasion):

I opened these remarks by drawing upon the proposition that one form
of intervention we can usefully resort to, in Bosnia and elsewhere, is an
examination of underlying issues, with an appreciation of how complicat-
ed things can be. One lesson of armed interventions in Cuba, Lebanon,
Libya, Panama and Iraq by the United States has been that hit-and-run
attacks cannot solve chronic problems.

Helpful as our military force and economic power can sometimes be,
even more constructive are the principles of the American regime, includ-
ing (but not limited to) that robust freedom of speech we are exercising
here today. Fundamentally important, in circumstances such as those in
which the fragmented Balkans now find themselves, are the lessons that
the United States can teach the world about the basis upon which people
of divergent ethnic origins and religious allegiances may live together
peacefully and productively without having to rely upon despotism to
protect them. We are, it can be said, what Yugoslavia aspired to be, how-
ever inadequate the principles of that regime seem to have been. It
should be salutary for citizens of Serbian and of Croatian descent in this
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New generations of Canaanites, it would seem, are continu-
ally being produced all around us, with unhappy prospects for
centuries, if not even millennia, of degradation, subjugation,
and strife.

Ix.

The prohibition on nakedness which is found again and
again in the Bible may be related to a depreciation of what we
would call philosophical inquiry. Nakedness became evident in
the Garden of Eden once Adam and Eve had become knowl-
edgeable about good and evil in a way they had not been be-
fore. The truth, it sometimes seems, can include details better
left covered with a view not only to harmonious social rela-
tions, but also to a trusting reliance upon divine gover-
nance.2

Does an appropriate leaving of certain details covered ex-
tend to alternative courses that Ham might have followed?
Suppose Ham had simply covered his father, upon finding him
naked, and said nothing thereafter to anyone? Would not this
have been sensible on Ham's part? What would God have
thought of such politic piety?' One can imagine a Socrates

fortunate country of ours, just as for citizens of Greek and of Turkish
descent here, to testify to people in "the old country" that it is possible
to get along with ancestral enemies on the basis of the truly
universalizable principles of the American regime. It remains to be seen,
of course, whether those principles will be subverted among us both by
the relativism of liberals and by the fundamentalism of conservatives.

Still another set of principles, which the American political regime
was not the first to implement, are those which teach human beings that
among those most benefitted when just and decent actions are insisted
upon are those unfortunate men and women who might otherwise dis-
grace themselves and endanger their descendants by indulging in shameful
atrocities.

We return to our opening question by asking again, Where does one
start? Usually, it should be answered, one should start with one's own
soul and the souls of those whom one holds most dear. Principiis obsta.

See also app. B-2 of this Collection; supra text accompanying note 11.
254. See supra notes 230, 240. But see supra text accompanying note 101.
255. Does not this bear upon how prudent Pascal's "Wager" truly is? See M. PAS-

CAL, PENSgEs 25-26, 149-53 (Penguin Books 1964); see app. A of this Collection
(discussing politic piety).
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doing just that, even as he contrived to see that Noah and oth-
ers were instructed thereafter about the effects of wine upon
most people.

Of all the courses that Ham might have followed, he may
well have chosen the worst, leaving himself vulnerable to the
consequences both of what his brothers might do and say and
of what his father might learn and do. In exploring in a some-
what lawyerlike manner the implications of the story of Noah,
Ham, and Canaan, we as students of law have begun to see
how Biblical stories might usefully be thought about and once
again taught. We should be mindful, in proceeding as we have,
of the prudence evident again and again in the Bible. That pru-
dence, which is aware of the limits of human understanding
and contrivances, finds its supreme human expression, the
Bible tells us, in the greatest men of God.2" Once upon a
time, perhaps, the prudent measures laid down by the American
framers would also have been acclaimed as the pronounce-
ments of inspired prophets, prophets who considered them-
selves both obliged and privileged to minister in the most en-
during way to the proper training of the American people. 7

256. On the surpassing wisdom of the true prophets, see MOSES MAIMONIDES, THE
GUIDE OF THE PERPLEXED 360-67 (Shlomo Pines trans., University of Chicago Press
1963). On the relation between prophecy and political science, see HARRY V. JAFFA,
AMERICAN CONSERVATISM AND THE AMERIcAN FOUNDING 136 (1984); George Anastaplo,
An Introduction to Islamic Thought: The Koran, in 1989 GREAT IDEAS TODAY 235,
257 n.1; Anastaplo, An Introduction to Confucian Thought, supra note 2, at 159
n.38.

257. See, e.g., LINCOLN, supra note 251, 165-68 n.64. Donald J. Maletz, Professor of
Political Science, the University of Oklahoma, provided on March 26, 1993 an in-
structive commentary on this Tulsa lecture (Part 7 of this Collection). (The Maletz
commentary works from the original text of my Tulsa lecture, which has been
since revised and to which notes have been added.) The Maletz commentary, which
refers also to Parts 4 and 5 of this Oklahoma Collection, may be found in Appen-
dix A of this Collection. Judge Robert H. Henry, in his generous Introduction to
this Collection, recognizes the influence of the Bible upon late eighteenth century
Americans. See, e.g., note 44 of his Introduction.
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CONCLUSION TO THIS COLLECTION

Prohibition is better than no liquor at all.

-Will Rogers2"

The questions posed by Donald J. Maletz, in his thoughtful
comment in Appendix A regarding my March 1993 Tulsa talk
about Noah and Ham, apply to all of the Oklahoma talks in this
Collection, particularly as one considers how prospective
founders or re-founders should read the vital texts upon which
a people depend. The readings I have offered here may be
faulty. But, to paraphrase the epigraph taken here from Will
Rogers, errors in thinking about the great issues may be better
than not thinking at all about them.

The limits to effective reading and hence thinking, once a
people is set in its ways, are appreciated in the Maletz com-
mentary in Appendix A. The story of Noah and the aftermath of
the flood remind us of how difficult it can be to start complete-
ly fresh in human affairs. No matter how extensive the reforma-
tion that may engulf us, passions and habits are likely to re-
main to limit and to corrupt us. Such limits are also appreciat-
ed in Robert H. Henry's analysis of the defects of the remark-
able Oklahoma Constitution.2 9

258. WILL ROGERS, WISE AND WrrrY SAYINGS OF A GREAT AMERICAN HuMoRIST 19
(1969); see also Henry, supra note 1, at 186; see ANASTAPLO, THE AMENDMENTS TO
THE CONSwrTiTON, supra note 9, at 195-206 (discussing the Prohibition Era).

259. See Henry, supra note 1, at 177-92. "Our [State] constitution is not totally
bad. It has some good points; they are just hard to find. Is has been amended
many times, and many of the amendments have been very helpful. But whatever
virtues it may have are overshadowed by its inherent flaws." Id. at 192. The pro-
posed changes to the Oklahoma Constitution described by Judge (then Dean) Henry
(Chairman of the Oklahoma Constitutional Revision Commission) met the fate he
described in the opening paragraph of the postscript to his article: "The efforts of
the Constitutional Revision Commission largely ran aground on decisions by the
Oklahoma Supreme Court which struck two of the three proposals submitted by
initiative petition from the ballot. Certainly that result was unfortunate as a matter
of public policy." Id. at 193. Oklahoma now seems to be in the condition the Unit-
ed States was in 1785-1787, when attempted piecemeal revision of the Articles of
Confederation had to be abandoned in favor of a comprehensive rewriting of the
national constitution.
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But whatever the limitations of Oklahoma constitutional
developments may be, the people of the State do have the ad-
vantage of being open to the good and the true insofar as they
have been sheltered from the relativism-promoting influences of
the modem world. Even so, the critical problem immediately
ahead for us in this country-whether North or South, East or
West-may not be that of relativism but rather that of a radical
individualism which attempts to make disparagement of govern-
ment and disregard of the common good into high-sounding
principles. (Long after these words were originally submitted
for publication, Oklahomans [and with them the rest of the
country] have been subjected to the April 19, 1995, Oklahoma
City bombing dealt with in Appendix C of this Collection.) Rad-
ical individualism, supposedly in the interest of private property
and self-determination, is a short-sighted approach that can be
ominous in its consequences. Should the permanently dispos-
sessed, especially if determined racially, be counted upon to
continue to respect the rules which cripple their individuali-
ty?26

260. It seems to be assumed by many conservatives among us that property and
privacy as we know them today exist more or less independently of government, if
not even of the community as well. See supra notes 58, 168, 243; supra text ac-
companying note 135. This kind of assumption is reflected in our use and misuse
of constitutions. See supra text accompanying note 19; see also supra note 192. At
the root of our passions may be a heightened sense of self, and hence both ram-
pant hedonism and an exaggerated fear of death. This promotes desperate efforts
at self-preservation, to which wealth is supposed to contribute. See supra note 234.
But continuing, if not ever-widening, disparities (real or perceived) in wealth or at
least in economic opportunities can be dangerous, especially among a people such
as ours which is very much shaped by the equality principle. Consider, as a par-
ticularly vicious manifestation of deepseated and irrational resentments among us,
the 1995 Oklahoma City bombing dealt with in apps. and C-3 - C-4 of this Collec-
tion. For the public-spirited pride that a people can take in their institutions (such
as publicly-financed universities), see app. B-2, section IV of this Collection.

Another Collection, "Racism," Political Correctness, and Constitutional Law: A
Law School Case Study, is available from the author. It suggests how attempts to
intimidate universities and other institutions into an ignoble conformity should be
dealt with. For the tension between the noble and the just, see supra note 192.
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APPENDIX A.

A COMMENT ON AN ANASTAPLO PAPER*

(BY DONALD MALETZ)

I have been asked to serve as a commentator on this paper
about Noah, Ham, and Canaan, a task which I accepted rather
eagerly because I knew it would be an interesting assignment.
But as I put my mind to it I found it increasingly daunting.
Anyone who knows George Anastaplo's books will know that
he is a most subtle and wily arguer, capable of many layers of
reference and allusion. I fear he also has a real, if slightly dis-
guised, penchant for the use of irony, unlike the Edmund Burke
he described for us in a talk yesterday. As a result, he rarely
presents quite the clear, steady target that the eager commenta-
tor would desire to get in his sights. A letter of invitation from
the organizer of this meeting suggested that I, having thought
about the paper overnight, would be prepared with a "devastat-
ing series of challenges." Easier said than done.

I am further inspired to caution by having attended Profes-
sor Anastaplo's Quinlan Lecture yesterday at Oklahoma City
University, where I observed an amazing demonstration of his
skills. There, during a question and answer period following the
formal talk, he was asked by an innocent student whether a
certain "flexibility" in the use of facts was permissible or desir-
able. Without missing a beat, Professor Anastaplo responded by
using the practices of the very highest authority as a precedent
and justification. He explained very clearly what God meant in
the Book of Joshua by saying that the sun stood still when so
commanded by Joshua outside the walls of Jericho. He devel-
oped an explanation of this statement that was so artful that it

* This talk was given by Donald J. Maletz at the University of Tulsa College
of Law, Tulsa, Oklahoma, March 26, 1993. It was in response to a talk by George
Anastaplo on Noah, Ham, and Carman. See supra notes 219 and 257.

Professor Maletz is a member of the Faculty of the Political Science
Department at the University of Oklahoma, Norman, Oklahoma.
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would be perfectly, absolutely satisfying both to the fundamen-
talist in the audience who insists on taking the Bible as revela-
tion, and to the physicist who knows that the sun is more or
less always still while it is in fact the earth which turns. In
addition, he proved that a certain kind of flexibility in the use
of facts is apparently quite reasonable even on God's part. As
you might imagine, the example inspires me to a certain kind of
caution.

Professor Anastaplo's present paper argues that we need to
know how the American Founders read the Bible. He asserts
on the opening page of his recent book, The Constitution of
1787, that the first of the American constitutions was in reality
an English language formed by two sources of moral and politi-
cal wisdom, the King James Bible and the plays of William
Shakespeare. These sources teach an understanding of things
that permeates all of the English-speaking world, of course, but
that had their effect as well in fashioning the people whom the
Founders addressed with their constitutional principles. The
Founders could take for granted that the public knew the Bibli-
cal stories, had heard them expounded, and, for the most part,
looked to understand them as sources of real wisdom. But to
what effect? What, precisely, did they learn from the Biblical
stories, especially in those cases where the text relates exam-
ples for us to ponder rather than issuing direct orders which
we are obliged to obey?

Professor Anastaplo sets to work to instruct us on this
point by examining the specific story from Genesis 9:18-29,
which he has just expounded. Now let me point out a fact
about his exposition that may or may not have escaped your
notice. In his study of what happened between Noah and his
sons, especially Ham, there is not a single reference, I believe,
to any comment on this or any other Biblical story by one of
the American Founders. There are some citations to other com-
mentators on the Bible, comparisons to classical literature, and
references to Talmudic exegesis. The Founders, what they
knew, what they thought the people might have known, what
they might have proposed that the people ought to learn from
the Biblical stories-all this disappears from view.

How are we to explain this missing element? No one who
has encountered Professor Anastaplo's footnotes in his books is
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likely to think we are dealing with forgetfulness. Let me instead
try another hypothesis. Perhaps Professor Anastaplo is being a
bit flexible about the facts in this essay. Surely we learn next to
nothing here about the Founders' reading of the Bible, contrary
to what his title seemed to suggest. Yet if this is true, to what
end is this slight deception practiced? Perhaps his purpose is to
read the Bible as the Founders might have read it or could
have read it. Perhaps it is to teach prospective founders or re-
founders how to read it.

Speculating about underlying purposes is always tricky, so
let me leave my suggestion most tentative and simply note one
point that at least seems evident. While we learn nothing about
the Founders' reading here, we are surely given a reading of the
Bible by someone interested in knowing what the American
people need to know about their own roots. What then do we
learn from the Anastaplo reading?

Not to belabor what Professor Anastaplo has already ex-
plained on his own, I thought I could serve a useful function
here by at least explaining what strikes me about Professor
Anastaplo's way of reading. For he does give us, in his analysis
of Genesis 9:18-29, an example, and he says his way is that of
the "typical" reader, or, I suspect, the reader whom we might
wish to be typical. Perhaps we can figure out some of the logic
of that way.

After some reflection, I think I can say that Professor
Anastaplo's reading of this Biblical story is guided by the fol-
lowing principles, which may or may not be those of the
Founders and their desired people:

1. Professor Anastaplo seems to presume that the
story is coherent and purposive. Therefore, he tena-
ciously pursues a grasp of the moral and political, not to
mention spiritual, lessons to be drawn from it, even
when the text throws up some diffcult obstacles to
overcome if we are to discern the purpose.

2. As perhaps a corollary of the above, he seems to
pay careful attention to the plot, following the devel-
opment of the story from one thing to the next and
trying to explain how the plot works as a story of cer-
tain actions.

19951
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3. In his reading, he considers comparisons to ex-
tra-Biblical stories when there seems to be a similarity;
thus Sophocles' Oedipus turns up, as do Plato, Thomas
More, and other books of the Bible.

4. He does not seem to presume that the acceptable
interpretation must be based on atheism. Nor does he
assert the contrary. The absence of the methods of the
higher criticism is noteworthy, however.

5. He emphasizes the importance of drawing from
the story something useful, some counsel of prudence
applicable in other situations. But that counsel must be
within a framework of morality, of things that are intrin-
sically right or wrong, for he points out that the Bible
does have the effect of teaching us that there are such
things.

6. As for what might be the issue ultimately most
important, whether this or other stories tell us some-
thing certain about God, this problem seems to be treat-
ed in a more speculative, questioning, tentative, and,
simply, open-minded manner. In fact, his overall reading
of the story contains more than a few important ques-
tions that are raised but not answered. The text is read
as if it invites such wondering and as if it does not
predetermine the answers to all questions. The text is
read as if the willingness to encourage philosophic ques-
tioning is not entirely alien to it.

7. Finally, I note that there is an element of the
story suggesting a morality that might well affront us to-
day. This has to do with the curse laid on Ham's son,
Canaan. Instead of taking this as proof of an apparently
arbitrary, inscrutable, and humanly unintelligible divine
willfulness, Professor Anastaplo takes pains to look for
the facts known to us that might serve to explain it.
Thus, the curse levied on the unsuspecting and possibly
innocent Canaan might be taken to illustrate the way in
which unanticipated sufferings or calamities fall upon
peoples and affect their lives for centuries. Dreadful
things happen even to those who intend no wrong. What
might seem an unjust punishment by a wrathful and
arbitrary deity can, when interpreted more correctly,
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become an illustration of a way in which we are affect-
ed by what our forebears did or failed to do. A small
transformation, one might say, but it is one that re-
moves a frightening willfulness from the picture.

Perhaps I might conclude: This way of reading an authori-
tative sacred text might have some real advantages for a people
trying to constitute or reconstitute itself in a world susceptible
to the influence of the Bible. But would a people that tended to
read the Bible in this way be the same people as the one guid-
ed by the Protestant clergy of the eighteenth century? I think
we might wonder about that point.

APPENDIX B.

THREE BIOGRAPHICAL SKETCHES

(BY GEORGE ANASTAPLO)

B-1. SOCRATES AS A TEACHER OF LAW IN GREECE*

Thank Heaven! the crisis-
The danger, is past,

And the lingering illness
Is over at last-

And the fever called "Living"
Is conquered at last.

-Edgar Allan Poe

* This talk was given by George Anastaplo at the Faculty Workshop, Loyola
University School of Law, Chicago, Illinois, October 23, 1990. (The original title of
this talk was "'Is It a God or Some Human Being?' Further Thoughts on the
Separation of Church and State.") The epigraph is taken from EDGAR ALLEN POE,
FOR ANNm.

The citations in the text of this talk are, unless otherwise indicated, to Plato's
Laws (Thomas L Pangle trans. 1980). On Plato's Laws, see GEORGE ANASTAPLO,
THE AMERIcAN MoRAusr ON LAW, ETmCS AND GOVERNMENT 37 (1992).
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.

An administrative law judge said last Friday, in dismissing
charges of illegal trading on the Chicago Board of Trade, "Being
bright is not a violation of the [Commodity Exchange] Act."
(George Gunset, Judge Dismisses Charges Against CBOT
Traders, Chi. Trib. Oct. 20, 1990, section 2, at 1.) This is a rul-
ing that might have been of use to Socrates in meeting charges
about impiety, a matter of concern to the student of Plato's
Laws. A Socrates-like Athenian in that dialogue deals political-
ly, and in a politic manner, with the very gods of the city
around which the charges in the Apology turn. (I discuss the
Apology in an article in my Human Being and Citizen volume
and in the first part of my 1990 Texas Tech Law Review article,
Freedom of Speech and the First Amendment: Explorations, 21
Tex. Tech L. Rev. 1941 (1990). Leo Strauss discusses the Laws
in his book on that dialogue, as does Thomas Pangle in the
commentary accompanying his very useful translation of that
dialogue.)

There are three characters in the Laws: an unnamed elder-
ly Athenian Stranger and two other elderly men, both named,
from Crete and Lacedaimonia. It "happens" that the Cretan is
part of a commission to found a new city on Crete, drawing
colonists from various parts of the island. We are not told
whether the Athenian Stranger knew of this before he directed
this conversation as he did. (See 702B-E, 704A, 751E) Much of
the dialogue is devoted to an elaboration, under the Athenian
Stranger's guidance, of how this new city should be constituted.

The three men are walking on the "road from Knossos to
the cave and temple of Zeus." (625B) The opening lines of the
Laws has the following exchange among the three fellow-travel-
lers (624A-625A):

Athenian: Is it a god or some human being, strangers,
who is given the credit for laying down your laws?
Kleinias: A god, stranger, a god-to say what is at any
rate the most just thing. Among us Zeus, and among the
Lacedaimonians, from whence this man here comes, I
think they declare that it's Apollo. Isn't that so?
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MegiUus: Yes.
Athenian: Don't you people follow Homer, and say that
Minos got together with his father every ninth year and
was guided by his oracles in establishing the laws for
your cities?
Kleinias: So it is said among us. And also that his broth-
er Rhadamanthus, at least-you've both heard the
name-became very just. We Cretans, at any rate, would
assert that he won this praise because he regulated judi-
cial affairs correctly in those times.
Athenian: His fame is splendid at least, and very appro-
priate for a son of Zeus ....

Consider some of the things taken for granted by this ex-
change: that the laws of the Cretan and Lacedaimonian cities
have been deliberately laid down (that is, they are not acciden-
tal nor simply a natural development); that gods are given cred-
it (with particular gods identified) for laying down those laws
(laws which are considered worthy of special notice, it seems);
and that, hence, the gods are believed to concern themselves
with human affairs-or, at least, they once did.

The opening question is, in effect, Do the gods intervene in
human affairs? The response to this question is given by the
Cretan Kleinias in terms of the "most just" answer. One is left
to wonder what the relation is between truth and justice. It is
indicated in various ways in this dialogue that the gods do
something. Is that to be taken as the truth or "only" as a just
attribution?

The key question of the dialogue is one that moderns be-
lieve they have now answered definitively: What is the proper
relation between religion and the political order? The modem
answer often is: The proper relation is that of "complete sepa-
ration." Whether one is a believer or not, however, must not the
religious opinions of a community be taken into account by the
statesman? Must not every political order, if it is to endure,
work from an authoritative opinion about the relation of the
divine to the political order?
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Ii.

We can see in this dialogue, the longest of the Platonic
dialogues, how a statesman takes charge. He should be con-
cerned about everything, including taking account of (if not
even shaping) religious opinions. No "constitutional" objection
is raised in the dialogue about this activity of a statesman, just
as in the Apology no "constitutional" objection is raised by
Socrates to the law that one should acknowledge the gods of
the city.

The Athenian Stranger is a statesman in words, anticipating
thereby that statesmanship in deeds for which he lays the foun-
dations. He questions the assumptions that Cretans and
Lacedaimonians have long had about the roles of Zeus and
Apollo in the founding of their cities. He can question their
assumptions about Zeus and Apollo because of the proclaimed
dedication of their cities to war. War is something that the
gods, like the Athenian Stranger, do not recognize to be an end
in itself. That is, the Athenian Stranger knows something about
what the gods stand for and do, and about what they do not
stand for. (He can also question other stories believed, if not
even invented, by the Cretans, such as the story about Zeus and
Ganymede, which justifies certain unnatural practices among
the Cretans. See 636C-D, 836B-C, 837E)

A systematic approach to religion is seen in this dialogue
as the Athenian Stranger leads his two companions through the
founding of a new city in speech. The comprehensiveness of
the anticipated constitutional development is testified to by
what is to be done in laying out the new city: a sanctuary is to
be established at the center of this city, which should include
temples to Hestia, Zeus, and Athena; the city is to be divided
into twelve districts, with one of the twelve Olympian gods
assigned to each district. (745B, 747B-E, 778C, 848D-E) Defer-
ence will be paid as well to any local divinities that may al-
ready be associated with the site of the new city. (We are famil-
iar with the attachment expected of citizens to particular dis-
tricts, for we can hear old-timers in Chicago identify themselves
by the parish they grew up in, not by their ward or by a geo-
graphical district.) The gods, we notice, are assigned districts;
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they are not left to designate which districts they want, no
more than saints are consulted by Roman Catholics in deter-
mining the names of their churches.

III.

The extensiveness of the Socrates-like Athenian Stranger's
provision for the religious life of the city is further suggested by
the description in Book IV of the seven "targets" for sacrifice
and worship. These targets, to be presented to colonists upon
first establishing the city, are listed by the Athenian Stranger in
descending order (717A-B):

1) the gods who possess the city;
2) the Olympians (the sentence permits a reversal in the
order of the first two items in this list);
3) the gods of the underworld;
4) the demons;
5) the heroes;
6) the ancestral gods (that is, human ancestors);
7) the living parents.

(Compare the concern among us today whenever the State
undertakes to prepare prayers for citizens.) Is there a corre-
spondence in this list to the seven worthy titles for rule in
Book H? This list ends with parents, the earlier list opens with
parents, as the first having a worthy title for rule. (Parents are
followed in the earlier list by the well-born, the elderly, the
master of a slave, the strong, the prudent, and the lucky.)

The first and last of the seven sets of "targets" for sacrifice
and worship are those now in control. The second and the
next-to-last are those who have gone before (the Olympians and
the ancestors). Are the gods of the underworld and the heroes,
who are third from either end of the list, somehow the same in
that they rule from beyond the grave? Do the first two and last
two of the list of "targets" depend on timing?

The first "in fact" are the Olympians and the gods that
possess the city (which is first, which is second, is a matter of
conjecture and may shift according to the use to which the list
is put). Although in this newly-planned city the principal god
for each of its twelve districts is to be one of the Olympians,
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the Olympians-in-general may simply not be the same as the
Olympians-as-local-patrons: in being enlisted as a local (or dis-
trict) patron, an Olympian is likely to be particularized some-
what, with perhaps some aspect of his being or incident of his
career critical to or connected with the particular locality.
(Compare, for example, the Virgin of Guadalupe with the Virgin
of Lourdes.)

We notice that the first "in fact" (the gods of the city and
the Olympians) are not the first that come to view in the Athe-
nian Stranger's list. Rather, the gods of the underworld come to
view first; these may be a more primitive set of divinities, con-
nected with the family, perhaps with the hearth. (This is related
to the place of Hestia in the central sanctuary of this city, along
with Zeus and Athena, the traditional patrons of Crete and
Athens, respectively. The Athenian Stranger defers thus to the
accepted stories of both the Cretans and the Athenians.) We
can be reminded, by the prominence in this account of the gods
of the underworld, that human mortality is a massive fact that
affects much of what happens in the city. The city, which can
aspire to earthly immortality, offers its vulnerable inhabitants a
shield of sorts against death.

The gods of the underworld are intimately related to one's
experience of the family and parents which are at the end of
this array. The importance of parents, about whose proper
treatment so much is said in this passage, may serve as images
of the gods, especially for children. How one treats one's par-
ents is practice in piety toward the gods, it would seem. Or is it
the other way around? Or is it reciprocal? (869A-C, 872C-873A,
884B-E, 930E sq.)

The array of seven sets of targets can be described still
another way: the first three are divinities (the Olympians, the
gods that possess the city, and the gods of the underworld); the
last three are human beings (the heroes, ancestors, and living
parents). Demons serve as a bridge or transition from one set
to the other.

Further on in the dialogue, in Book VIII, there are detailed
accounts of how one should conduct oneself with respect to
sacrifices and rituals. We are told that it takes a daring man to
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say what it is that the gods require. (829-835) Perhaps even
more daring may be the man who says who and what the gods
are. (835C)

IV.

Everything in the dialogue approaches these matters more
from the perspective of politics than from that of theology. One
justification for the Athenian Stranger's concern about a proper
inculcation of religious opinions and practices is his insistence
that the political art is very much concerned with the care of
souls. (650B, 788C, 892A-C)

We should notice that the Athenian Stranger (who here, as
the teacher of statesmen, must be a super-statesman?) ranks
the Olympians and gods who possess the city on one side, and
gods of the underworld on the other side. He speaks of these
gods as even-numbered or odd-numbered, as on the right or the
left side, and as the higher or the lower in this array. These are
differentiations and rankings that seem to be known by human
beings independent of, perhaps even prior to their awareness
of, the gods. Such rankings may reflect enduring standards of
perfection, perhaps anticipated in what is said by the Athenian
Stranger about god (as distinguished from gods) in the passage
leading up to this listing of the targets of sacrifice and worship.
(871C)

This singular god is described here in terms of the natural:
his influence, if not his being, may be seen in the natural con-
sequences of what happens to bad men (and to good men?).
(838C-D, 897B) After the god is thus spoken of, the Athenian
Stranger can turn to the seven sets of targets of worship and
sacrifice. (This is parallel to the movement in Plato's Crito at
50A)

Central to this array is the object of worship by the pru-
dent man (but perhaps not by many others): demons (Prudence
is identified elsewhere as the first among the divine things.
631B-C) Demons, as used in this dialogue, seem to be somehow
natural powers, at least in that they are susceptible to reason,
or in that they are particularly fitting for the most rational be-
ing to defer to or to be guided by. (See, e.g., 713D, 848D-E,
877A-B)
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We can be reminded, by the central place given to the
demons of the prudent man, of Socrates' daemonic thing, which
is referred to in Plato's Apology and elsewhere. That did not
seem to depend on revelation as commonly understood. The
people of Athens regarded Socrates' daemonic thing as some-
thing other than "the gods of the city," and for this reason Soc-
rates was suspect. Is there not, at least from the perspective of
people not accustomed to independent inquiry, a questionable
"private" aspect to this kind of "worship"? What does the pru-
dent man, someone even brighter than the enterprising men
referred to by our administrative law judge, really believe about
the officially-prescribed gods of the city? (We again notice that
the Athenian Stranger of this dialogue is very much like Socra-
tes. In fact, Aristotle, in one of his treatises, refers to him as
Socrates. Is he a Socrates who travels abroad in disguise, who
conducts himself abroad the way Socrates would have if he had
travelled? (832B sq.) It is evident in both the Apology and the
Crito that Socrates is not a travelling man.)

We can wonder whether demons include the experiences
that men truly have of the divine, however poets and others
understand and describe these matters. Is it the demonic in the
occasional man which permits human experiences and insights
to be transformed into the divine? Is there something poetic or
creative in the demonic? Does all this suggest, in turn, that the
sources of the divine are ultimately in the human-that is, in a
reason which is served by a disciplined imagination? The en-
dorsements found in this dialogue of mathematics testifies to
the rigor needed for a proper use of reason, even in political
and religious matters. (See, e.g., 738A, 747B, 771A. This may not
be unrelated to the usefulness of such requirements as taxation
courses in a law school curriculum). Further on in the dialogue,
the Athenian Stranger addresses the opinions of those who say
there is no god (this is not of much concern here), and even
more the opinions of those who say that even if there are gods,
they do not really intervene in human affairs. (A third opinion
that also has to be considered is that the gods can be propitiat-
ed. 885B, 887B-D, 948C-E)

When the question of whether the gods intervene in human
affairs is considered, it is transformed in this dialogue into the
question of whether the gods think about men. (888B-C, 899D.
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This can remind one of what happens at Socrates' trial, where
the official charge is transformed by him into one he can prop-
erly reply to.) The answer given by the Athenian Stranger is
that the gods do think about human affairs. If this is so, this
means that those affairs can be reasoned about-and this
means, in turn, that it is possible to reason to a god-like view of
human affairs, which includes a perception of where the good
truly lies. (If these affairs cannot be thought about systemati-
cally, they may be meaningless.) If one sees the good for what
it indeed is, as the divine does, then one naturally wants it for
oneself. (Whether, strictly speaking, the gods are needed for
such a human being may be questioned.)

The Athenian Stranger may be truly a stranger in that he
does not believe what most believe--or he comes to common
beliefs in a way different from most men. He reports that hu-
man affairs are not worthy of great seriousness, and yet, he
adds, it is necessary to be serious about them. It appears to his
companions that he is belittling the human race. (667A, 803B-
804C, 806C-D, 829D, 842A, 923A. See also Plato's Meno 94E) We
can see that even here, in dealing with two otherelderly men
who are evidently well-disposed toward him, the Athenian
Stranger, or the Socratic philosopher, has to move with care
lest he arouse hostility by speaking about what truly living
consists of. (Is it only in the very best city, as it is conjured up
in Plato's Republic, that the philosopher would be completely
safe? 875C-D)

V.

God, or divine perfection, we can see in this dialogue, is
not accessible to most people in a pure form: people are not
apt to recognize or respond to that. Therefore, accommodations
must be made by the Athenian Stranger to the limitations of
others. This includes recourse by him to the named gods with
their peculiar aspects, reflected in their individual histories, and
with their particular concerns. (This may be seen, for example,
in the association of Hephaestus with craftsmen. 920D)

Poets and other inspired people can become important
here, with their revelations of one kind or another. Localities
and their stories do have to be taken into account. The already-
established shrines of note must be respected by the States-
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man. (See the references to Delphi, Dodona, and Ammon at
738C, 686A, 759C-D, 828A, 856E, 865B, 871C, 914A, 923A, 947D,
950E.) This very conversation takes place on the road to a
shrine dedicated to the venerated Zeus-Minos relation in Crete.
Do the three old men ever get there? Does the Athenian Strang-
er in effect show his companions, following up thereby upon
his opening question to them in this dialogue, how an imagina-
tive Minos might have operated as Zeus' intermediary? Do they
appreciate what they have seen?

An attempt is made by the Athenian Stranger to make use
in this city of all of the Olympians. Does each reflect, if not
exaggerate, an aspect of things (for example, Ares with respect
to war, Aphrodite with respect to love)? (840E, 920D-E) We
have seen that the opening question asked was about which
god, if any, had been involved in laying down laws. Now, we
see, the twelve Olympian gods are all to be used by this new
city, if not other divinities as well. (The twelve gods are also
related here to the twelve months. 758C, 828A) It seems that
the Athenian Stranger's complete teaching requires blending all
of the gods together.

It is not necessary, in this context, for the Athenian Strang-
er to make explicit his opinions about what these gods do (or
do not do). Rather, he makes use of the opinions that the pro-
spective colonists have, and are bound to have, about the gods.
It is evident throughout the dialogue that this is not to be a
founding of a city in which the founder can start from scratch.
In any event, the city as city cannot be depended upon to have
thought through its opinions about the gods. (For example, not
enough poison is provided the condemned Socrates in his final
cup to permit him to pour out a libation to the gods before he
drinks. Plato's Phaedo 117B-C. Neither Socrates nor Plato
points this out in the Phaedo, but it is there for us to notice.
Should we not also notice that there is nothing said explicitly in
the Laws about founding demons, heroes, or ancestors in the
list at 717A-B of targets for sacrifice and worship?) Nor is it
necessary for the Athenian Stranger to do more than hint about
the adverse effects that religious opinions and institutions can
have on some occasions. Consider what he indicates about
what happened to the Spartans when summoned to help the
Athenians at Marathon. (692D, 698E, 707C) The problem here is
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also reflected in the recurring argument that it is dangerous for
someone to pray without intelligence. (687E, 688B-C, 801A-B)
Perhaps it is better for most people to rely primarily, if not
exclusively, upon the prayers provided by a wise man.

Dare one go so far as to add that it is easier to make pru-
dent use of the gods in the city if one does not believe in them
oneself? But does not this also mean that the successful States-
man will so train his people that they will believe more than or
in a way different from him, leaving them thereby without prop-
erly skeptical candidates for statesmanship in the next genera-
tion? (752C) Or will there always be a few with reservations of
their own about the received opinions about the gods? The
prudent leader may have to keep his eyes open for those few,
just as, we can say, Moses was "spotted" by his Educator. Or as
Machiavelli put it, when describing the four greatest Founders
(The Prince, ch. VI, Leo Paul S. de Alvarez translation):

But in order to come to those who have become princes
by their own virtue and not by fortune, I say that the
most excellent are Moses, Cyrus, Romulus, Theseus, and
the like. And although one ought not to reason of Mo-
ses, he having been a mere executor of the things or-
dained by God, he ought yet to be admired, if only for
the grace which made him worthy to speak with God.

VI.

In this dialogue the divine is unified by bringing all twelve
Olympians together (and by deferring also to the gods of the
Underworld, who may include one of the Olympians, and to
local divinities). This is done in order that the people may also
be unified, at least as much as possible. (Cosmology, as such, is
discussed elsewhere in the Platonic dialogues. In this dialogue
the approach to the whole is primarily political.)

The colonists for the new city are to come from diverse
places in Crete. All Cretans somehow defer to Zeus, yet there
seem to be critical differences among them. (See, on the prob-
lem of E pluribus unum, 708D) How are the people of a city to
be unified? Vital to this state of affairs is the sharing of sacred
things. (708C, 757A-E, 759B, 788A-B, 793D, 875A-B, 909D-E,
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910C-D, 921C. Compare the great evil of civil war. 629D, 744B)
This is the way that a deep, almost instinctive, friendship is to
be created.

Aristotle was later to suggest that friendship was more
important than justice for a healthy city. Friendship in the Athe-
nian Stranger's city requires some restraints upon natural family
ties and inclinations (for example, about a family's keeping all
of its children). (771A) Certainly, mobility and the acquisition of
property have to be regulated for the sake of social harmony
and political strength. (See, e.g., 744B)

There will be a special problem here because of the long-
established Cretan opinion that all war against all. (625C-626B,
803D-E) Does this contribute to the cleverness, as distinguished
from thoughtfulness, in the talk of the Cretans? (641E) Again
we can wonder which came first, the "revealed" opinions
adopted by the Cretans, or the practices and inclinations that
those opinions ratified and reinforced? Be that as it may, a
high-minded form of coming to terms with all others may be
seen in the Athenian Stranger's suggestion (829A):

Now those who live happily must first avoid doing injus-
tice to others and suffering injustice themselves at the
hands of others. Of these two, the former is not very
difficult, but what is very difficult is acquiring the power
that prevents being done injustice--this cannot be com-
pletely achieved unless one becomes completely good.

Consider, also, his salutary teaching that "it is almost a necessi-
ty that those who become happy also become good." (742E)

VII.

All this testifies to what statesmanship seemed to call for
in antiquity. We naturally wonder how we now deal with the
kind of matters addressed in the way we have noticed them to
be addressed in the Laws of Plato.

The Athenian Stranger speaks easily of the political art as
the caring of souls. We, on the other hand, prefer to entrust
such caring to private organizations, insisting all the while that
we cannot legislate morality-and this despite the fact that the
Common Law always took morality for granted and promoted
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it, as may be seen in the law of contract and the law torts. We
also notice that the criminal law is very much concerned with
certain aspects of morality.

One problem we seem to have today is how to make our
lives, private as well as public, seem meaningful. We sense that
hedonism and self-aggrandizement are not enough. This recog-
nition is reflected in the desperation seen in the recourse by
"successful" people to drugs of all kinds and to more and more
intense private pursuits. (This is evident as well in the growing
appetite for, and hence the radical commercialization of, sports
in this country in recent decades.) Our considerable reliance
upon private organizations for our most important activities can
lead to an increasing privatization of lives and a steady diminu-
tion of civic virtue. Do Americans get more and more meaning
and satisfaction from private associations, rather than from the
community at large? If so, what does that portend for citizen
virtue and civic morale? (It is as if we are all philosophers now,
an implication of the Enlightenment.) Of course, there is some-
thing irreducibly private in human existence. (This may be seen
in the covering of Socrates' face at his death, something he had
not done when sleeping. See Plato's Crito 43B and Phaedo
118A) Of course, also, much is to be said for a sensible tolera-
tion, however careful we must be lest it deteriorate into mere
relativism. If it should thus deteriorate, we may be led to won-
der, from the relativist's point of view, what is really wrong
with systematic suppression.

In saying this, we suggest how the Athenian Stranger
would think about our way of life and what he would prescribe
for us. We have tamed, if not denatured, the issues that he
addressed, but they keep asserting themselves nevertheless (as
may be seen in current controversies about an equitable tax
rate, abortion, medical ethics, conscientious objection to re-
quired military service, family relations, education policy, and
even military options in the Persian Gulf). The Athenian Strang-
er would have us take politics more seriously, including the
proper comprehensiveness of political concerns. He would
appreciate that much is to be said for the freedom that Ameri-
cans cherish and the dignity that it produces, even as he would
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caution against a hedonism (one form of liberty) that the spirit-
ed among the young are apt to rebel against, however foolishly
at times. (See, e.g., 773B, 788A-B)

One practical problem that bears upon these matters today
is what the government, or the community, may do to cooper-
ate with religious institutions in the United States. We can be
rather naive in the way we routinely talk about "the separation
of church and state," especially as we confront the serious
financial problems that threaten to shut down the much-needed
church-sponsored schools in our inner cities. Even so, the
"emancipated" community does act upon various "religious"
matters among us, but it acts informally and far from thought-
fully as a consequence of our failure to face up, in a
toughminded way, to the problems involved here. (See George
Anastaplo, Church and State: Explorations, 19 Loy. U. Chi. L.J.
62, 65-86 (1987))

Perhaps the key question for us is whether there are endur-
ing standards that reason can discover and apply in the gover-
nance of human affairs, affairs that are very much affected by
an intense desire to come to terms with mortality. The Athe-
nian Stranger seems to have thought that there are such stan-
dards, even as he recognized that the opinions that people hap-
pen to have about the most important matters may have to be
reshaped or at least worked around as one settles for the
second- or third-best. One cannot do this responsibly, however,
unless one has at least an awareness of what the truly best
would be, that best grounded in nature which prudence guides
us in discovering and applying in ever-changing circumstances.
Nature may manifest itself, for example, in such observations
as this by the Athenian Stranger (657C): "Don't we feel delight
when we think we are doing well?"
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B-2. A TEACHER OF LAW IN THE UNITED STATES*

Criticism of [Robert] Bums is only permitted to Scotch-
men of pure blood.

-Leslie Stephen

Prologue

Malcolm Sharp, as he was about to retire in 1965, wrote
the Dean of the University of Chicago Law School:

I've told my son that I want definitely, in case of acci-
dent, to have no memorial service, and I may as well
take this occasion to say so to you also. In a long life
I've seen only one that was useful, and that depended
on special circumstances. There are the same obstacles,
and some additional ones, to a useful farewell program.
I want to say goodbye to the School, but I think it
would be best to do it my own way!

Well, one could respond, in attempting to justify this occasion,
that Mr. Sharp did specify, "in case of accident"-whereas his
death was no accident but clearly natural. Besides, that note
was written more than fifteen years ago-and those who have
been close to him since then, and at a time when death was
obviously much more imminent, never heard him repeat his
injunction.

Something of Mr. Sharp's injunction does remain to guide
us, however, and that is the obligation to be "useful" in what is
said on such an occasion as this. To be particularly useful in
the Sharpian mode is, I suggest, to puzzle over, and hence learn
from, his life. In this way, he can continue to serve as the cher-
ished teacher that he always was. I should add that another

* This talk was given by George Anastaplo at Rosary College, River Forest,
Illinois, October 5, 1980. (The original title of this talk was "Malcolm P. Sharp
1897-1980.") The epigraph for this talk is taken from Leslie Stephen, Robert Burns,
3 DICIONARY OF NATIONAL BIOGRAPHY 436.

See also Malcolm P. Sharp, Crosskey, Anastaplo and Meiklejohn on the United
States Constitution, U. Cm. L SCH. REc., Spring 1973, at 3; George Anastaplo,
Malcolm P. Sharp and the Spirit of '76, U. CIu. L ALUMNI J., Summer 1976, at 18.
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teacher of mine, Leo Strauss, once observed that on occasions
such as this it is better to err on the side of excess than of
deficiency, that it is not fitting that ceremonials should be con-
sidered too short and hence perfunctory.

One further caution is in order, something to keep in mind
in considering what I now have to say. Malcolm Sharp was my
senior by thirty years-and one of his complaints was that I
never let him forget it. This meant, his complaint might contin-
ue in anticipation of what I am to say today, that there was
always a significant distance between us, that I never really put
myself in a position to understand him (or the relation between
his character and his thought) since I kept him up on the ped-
estal reserved for one of an older generation. But then, he also
used to complain that he could never get one of his own teach-
ers, Alexander Meiklejohn, "down in the dirt" either.

.

Malcolm Pitman Sharp was born in Madison on November
29, 1897. He died, at the end of a week in a Chicago hospital, of
a pulmonary embolism on August 12, 1980.

He was, as everyone here today must know, a man of great
gifts and extraordinary charm. He lived, by and large, a
charmed life. Disasters, whether visited upon him or upon oth-
ers close to him, became opportunities as he somehow man-
aged to learn and otherwise to benefit from them. Thus, an
automobile accident in Lincoln, Illinois, on his way back to
Chicago in 1972 to join the Rosary College faculty, threw him in
with the family of the insurance agent who, it turned out, had
University of Chicago connections and was otherwise of consid-
erable interest to Mr. Sharp, as was the town itself.

His was a charmed life in large part because he kept his
desires and his fears reasonably under control. Most of one's
desires do tend to take care of themselves as one grows older,
but his had never been extreme, at least never for long, it
seems. It should be noticed, in passing, that he was much more
temperate in deed than in speech: he did talk as if he ate and
drank with abandon, but that talk was mostly for pedagogical
effect (especially when dealing with people whom he consid-
ered somewhat puritanical or otherwise in need of "loosening
up"). His indulgences in his last years were confined to such
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innovations as his supper menu at Russell's diner around the
corner from his apartment, which could routinely be a choco-
late milk shake and two pieces of apple pie. One could hardly
get excited about his eating habits: after all, he must have been
doing something right to have lived so long. Or was it that his
parents had done something right? Certainly, he had a remark-
able constitution. Thus, one of his driver-companions in recent
years (a middle-aged woman) could observe, "He was never
tired-sometimes I could hardly wait to get home and into a
shower, but he was still having fun."

Whatever aging does to most desires, it can make more
intense the desire for life itself and can thereby heighten one's
fears. Here, too, an exemplary control was exhibited: while
many around him-including many far younger than he-were
very much concerned about physical violence, death, and pov-
erty (which, too, bears upon one's ability to preserve oneself),
he remained relaxed and confident. He moved freely around the
Chicago area by El, bus, and taxi, not much concerned for his
security. He was aware of violence and accidents all around
him, of course, but he never let them become part of himself.

He seemed aware of the desires and fears he did have. He
knew how to get help to handle them when (say, as the result
of a chemical imbalance in the brain exacerbated by aging)
they threatened to become disturbing.

Death itself--or, rather, the prospect of death (as distin-
guished from an incapacitated existence)-never seemed to
trouble him unduly. Indeed, death may even be regarded at
times as a convenience, as well as a necessity. That is, it per-
mits, perhaps even requires, a summing up of the lives human
beings live; it provides an opportunity not only to see a life as a
whole but even for there to be a whole to life. The prospect of
death does provoke a considerable anxiety in modern times, so
much so as to make some question the meaningfulness of life
itself. But would not human life without death be even more
deeply flawed than it now sometimes seems to be? Would it not
be truly senseless? Or is this merely a rationalization on our
part in the face of a grim inevitability? Certainly, it is difficult
to see how we can hope to understand something if it is not
finite. Do we not recognize that we cannot understand God or,
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for that matter, the universe and perhaps nature, insofar as they
are infinite and hence beyond our grasp (if not also unpredict-
able)?

In any event, a man's death seems to offer us the opportu-
nity, and can even impose upon us the duty, to look at his life
as a whole.

II.

There can be something arbitrary and otherwise unfair in
what is noticed on such an occasion as this, since there is a
tendency to concentrate upon a man's last years. Fortunately
for our desire to do justice to Malcolm Sharp, his was a life
with a remarkable consistency throughout. Comments upon
him, drawn from acquaintances over half a century, display a
striking uniformity: those who knew him only at the end can
recognize what his earliest associates observed and those who
knew him at other times can be assured that he remained pret-
ty much the same to the end.

Several comments by others which I will share with you
can usefully be "framed" by observations made about Mr. Sharp
in the 1966 issue of the University of Chicago Law Review
dedicated to him. Harry Kalven, Jr., a dear colleague of his at
Chicago, was inhibited in what he could say in print about Mr.
Sharp while he was still alive: "Malcolm Sharp is so great a
friend that I dare not risk expressing in public my admiration
and affection for him." Still Mr. Kalven did go on to record this
tribute:

His personal style is marked by many things-most of
them memorably profiled in Edmund Wilson's comment
that follows in these pages-courage, charm, kindliness,
wit, love of paradox, but the most distinctive quality, I
think, is the pure youthful play of his intellectual curios-
ity. He is the most effortlessly learned man I know.

I will return to the Wilson comment, which will serve as the
other side of the frame for the representative recollections from
students which now follow.
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A Wisconsin lawyer, practicing in Fond du Lac, recently
recalled Malcolm Sharp at the University of Wisconsin Law
School in the late 1920s:

We had professors who laid it out cold, majority rule,
minority rule, and so forth-and this is what most stu-
dents wanted-but that was not him. If, in a discussion,
a student attempted to dispose of a problem by giving it
a name, he would say, "We are not going to be deceived
by labels. Let's call it a kazooza." He made us think
about the problem before us.

This comment comes from the beginning of Mr. Sharp's career
as a teacher, an academic career which spanned more than five
decades.

Our next stage of recollections comes from three of his
students, a quarter century later, who studied with him at the
University of Chicago in the late 1940s, when he was at the
midpoint of his career as a teacher. The first of these is from
the Chicago lawyer who is now President of the Village of Oak
Park (who has granted me permission to quote from a letter he
wrote):

Recently [my wife and I] had the pleasure of taking
Malcolm to the alumni dinner preceded by a reception
for the 30-year reunion of the Class of 1949. His mind
was as probing and analytical as ever and he was very
irritated with his inability to remember names as he
once did. Malcolm had a toughness of character on
matters of principle but his relationships with his stu-
dents and associates can be described as sweet and
tender.

I consider that my own life has been significantly
enriched by knowing this man as an individual, a teach-
er, a scholar and a shining example of integrity.

Another student of Mr. Sharp's middle years has written in
this fashion, in an effort to say what he believed may lie behind
the universal esteem for the man:

Characteristic of him are his good will, his evident care
for others and his gentleness-traits which are sensed
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and appreciated by both the intelligent and the unintelli-
gent, by both the calm and the impassioned, by both the
confident and the fearful. These traits are evident both
in periods of prosperity and in periods of tribulation.
But however evident all this is, this is not all. Not every-
one may appreciate that this gentleness conceals (and,
indeed, is made both possible and responsible) by a
core of ethical toughness .... However tolerant he may
be of much that is weak and questionable, he can be
clear and firm about what is proper and good.

Still another student of Mr. Sharp's middle years (a Profes-
sor of Law in Southern California) could write, also a few years
ago, "Please give Mr. Sharp my warmest regards. He will not
remember me, but I shall never forget him."

These recollections can be brought up-to-date, still another
quarter century later-by the impression made upon students in
his closing years. Thus, a Rosary College student could write,
speaking for many of her associates here: "I am so happy to
have known him in his last years. His ideas, his love, his gentle-
ness have touched us all."

I conclude these comments by others upon Malcolm Sharp
by drawing upon the observations made by Edmund Wilson in
1966, observations which (when I returned to them this week)
startled me by their insights. Mr. Wilson drew upon recollec-
tions of their summer months together in upstate New York, at
the Wilson family home, near the home of Dorothy Sharp's
family (Mrs. Sharp was a cousin of Mr. Wilson's):

We saw a good deal of one another .... I thus had
ample opportunity gradually to become acquainted with
Malcolm's complex and sensitive and acutely conscien-
tious character, which seemed to me unlike that of
anyone else I had ever known. The conflicts involved in
this character encouraged a tendency to paradox which
sometimes took the form of perversity. I found that he
was especially fond of startling with the unexpect-
ed .... [H]e would compel his students to think about
commonly accepted assumptions, and thus lead them to
become aware of the fundamental problems. For, in
spite of Malcolm's love of paradox, he is never superfi-
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cial, and his paradoxes actually spring from the paradox
inherent in his whole point of view-a point of view
which I have never encountered on the part of anyone
else .... With his subtle and skeptical mind, he com-
bines, without the practical decisiveness, some of the
other superior qualities which have made the great
American jurists: subtle intellect, philosophic and liter-
ary interests, a long view of human history-extended
by the far-ranging studies of his brother, the anthropol-
ogist-and a combination of moral anxieties with an
ironic sense of humor. Very much an old-fashioned
American, a native of the Middle West, there is nothing
provincial about him. In our discussions on the back
lawn at Talcottville, in the little trough of rural civiliza-
tion that lies between the foothills of the Adirondacks
and the wilderness of the Tug Hill plateau, we have
covered, in our conversations, many aspects of that dis-
turbed and disturbing world that was invisible from
where we sat.

These observations, then, are how some have remembered
him. Different people, of course, saw different sides of
him-nothing was said in any of these quotations, for instance,
of his experience in financial affairs. He knew enough about
such matters to respect a second brother (the one on Wall
Street, as he would say), whom he would speak of as really
attuned to the mysteries of the economy. Even more impressive
for him had been the spinster aunt in Madison who had taught
him Greek: she was the one, he recalled, who had a real knack
for investing money.

There was to Mr. Sharp's varied career, as I have indicated,
an attractive constancy. It was a career long enough to permit
him, just a few years ago, to inform a Democratic Party pre-
cinct captain who was predicting dire foreign policy adventures
from a Republican administration, "Young man, don't warn me
about what Republicans are apt to do. I served in the war that
your Wilson kept us out of." The young man was as startled as
he would have been if he had heard a monument talk. No
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doubt, Mr. Sharp would again remind us today, as dire things
are predicted about still another Republican administration, of
his experiences with Woodrow Wilson.

III.

Malcolm Sharp not only had a considerable effect on many
others. He was also gentleman enough to give others an oppor-
tunity to repay, if only in part, their considerable debts to him.
That is, he, in turn, allowed himself to be helped.

One can get some idea of the life he led, after his return to
the Chicago area in 1972 by noticing the people, and the kind
of people, who were helpful to him in these parts. There are
many others, whom no one person could know, but the follow-
ing are representative:

Hospitality was shown him here or in Wisconsin by Judy
and Gregg Lewis, by Edwin and Ann Rothschild, and by Mimi
Simons Ouest and her husband, Gene.

Alex Elson and his associates could be depended upon to
provide reassuring legal counsel. Robert C. Agron, his patient
income tax consultant, must have found him quite trying at
times. Mr. Sharp was far more concerned about the Internal
Revenue Service than one would expect of a man of his age.

Then there were various experts around the city, and par-
ticularly at the Law School, whom he felt free to call upon for
suggestions about the various puzzles he was concerned with
from time to time-experts such as Walter Blum, Philip
Kurland, Bernard Meltzer, Henry Kalven, Phil Neal, Hans Zeisel,
and Franklin Zimring. Also useful was Heinrich Kluver, the
biologist.

Devoted women among his students at Rosary were some-
how always available in his last years to take him places and to
enjoy his company. One is reminded thereby of the female
companionship he enjoyed earlier in his life-that of Dorothy
Sharp of course, and later that of Marjorie Simons, the widow
of his valued law school colleague, the economist Henry
Simons. Medical attention was available from Lawrence Freed-
man and from others-doctors who found themselves intrigued
by the complicated man whom they were privileged to help.

Reliable companionship-in the form of Sunday luncheon
outings-was provided by his grandson. Young Malcolm, who
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thereby insured regular contact between Mr. Sharp and his
children's families in California, served nobly on several occa-
sions.

Finally, there were his colleagues at Rosary, particularly
the Sisters, who enriched his life and were enriched in turn.
Noteworthy among them was Sister Candida Lund, who was
ultimately responsible for making the last years of an illustrious
career as productive and as happy as they were. Indeed, she
was heroic in her concerns and in her contributions, someone
whom he could depend upon and whom he regarded with the
greatest respect as an administrator and with the deepest affec-
tion as a friend.

IV.

Malcolm Sharp's career at Rosary College was an extended
grace note for a remarkable career. Upon leaving Chicago, he
had written:

For my part, I have had throughout my teaching life an
interest in relationships which is perhaps inappropriate
for a teacher of contract. For some years I spent consid-
erable energy dealing with the general ideas of college
students. More recently, under cover of a semirespect-
able interest in so-called international law, I have occu-
pied myself with problems of war and peace. In connec-
tion with both interests I have spent some time in the
last three or four years in reading the Bible. The Judaeo-
Christian tradition is often referred to by Americans,
and for a naturalist like me the relationships between
the great structures of religion and law have an elusive
fascination.

(Malcolm P. Sharp, Reflections on Contract, 33 U. Chi. L. Rev.
211, 217 (1966)) I know of no place where he could have done,
and done so well, what he did at Rosary during his last decade.
His courses (and his students' papers) ranged widely, from con-
stitutional law to biochemical mysteries, from problems in war
and peace and in proof to the technicalities of business law and
of economics, and to all kinds of public policy questions, past
and present. The Bible remained important to him, particularly
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the Sermon on the Mount, even though he identified himself as
a skeptic-a most respectful skeptic, to be sure, and one who
had a peculiarly reverential way of pronouncing the word God.
The last books he checked out from the Rosary library were
Plato's Republic, a text on molecular biology, and two books by
Hans Kiing, whom he had been intrigued by during the last year
or two. One of his rediscoveries in recent years was Homer's
Iliad, which he was prevailed upon to teach for the first time.
In his eightieth year, Mr. Sharp reported this book to have been
an extraordinary experience. He realized, he said, how much of
its attitude was in his own system. For example, his views
about psychology and conflict were reflected in the Iliad, as
well as his notions about poetry and structure. He had read it
through with his aunt during his sophomore year in high
school, about the time that the First World War began. He now
found it interesting, lively, even exhilarating, and full of irony,
much more so than he had remembered it. He further reported
that he saw for the first time the unity of the work, and he was
grateful that he had been prevailed upon to undertake it. He
never had the opportunity to do as much with Plato, although
he did look at various dialogues from time to time.

As for the Sermon on the Mount: it suffices to say that I
have never met anyone who took it as seriously as Malcolm
Sharp did, but then, few are as compassionate as he could be.

His busy years at Rosary were preceded by seven interest-
ing years in New Mexico, two of them in association with a law
firm, Lynn & Ottinger, opened by some of his former students.
The Albuquerque years were preceded, of course, by his three
productive decades at the University of Chicago. Those were
obviously important years because of the caliber both of the
faculty and of the student body. His relations with some of his
Chicago colleagues did become strained by the end of his ten-
ure at Chicago, primarily because the faculty had, by and large,
not been as sensitive as he thought they should have been to
certain constitutional principles and to certain causes he took
seriously. Even so, he was comforted in his closing years to
consider himself reconciled to his former colleagues, including
a dean, who had been a favorite student of his and whom he
respected highly and from whom, he was troubled to recall, he
had differed sharply. One suspects, by the way, that Mr. Sharp,
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because of his perhaps undue fear of inflicting pain, took these
differences more seriously than his law school colleagues. How-
ever that may have been, one did learn not to bring certain
problems to his attention, since he would become even more
troubled about them than one was oneself. [Edward H. Levi, of
the Chicago faculty, was in the audience for this talk. He as-
sured Jonathan Sharp afterwards that he and his father had
always been good friends, a sentiment that Mr. Sharp would
have been happy to encourage.]

Malcolm Sharp was asked, shortly after his eightieth birth-
day, what he considered the best age to be. He replied, without
reservation, "thirty-five," which took him back to 1932. When
asked on another occasion what the best five years of his life
had been, the years that immediately came to mind were 1927
to 1933, his years on the Wisconsin faculty after his training at
Amherst College and Harvard Law School, his teaching at Iowa,
and his return for graduate work at Harvard Law School. Those
years at Wisconsin, just before he came to Chicago for his lon-
gest stay at any one school, had been devoted to the Law
School and to the Experimental College (with Alexander
Meiklejohn, whom he had first met as the President of
Amherst). His father was still in the Philosophy Department at
Wisconsin and other members of his family were also associat-
ed with the university. (His mother, who was the politician in
the family and very influential with her son, was also still
alive.) Malcolm Sharp was involved in those years with the
career of Phil LaFollette, who wanted him to become dean of
the law school. And, Mr. Sharp added, he still did not know
whether he should have gone to Chicago. Certainly, Mrs. Sharp
(whom he had married in 1924) did not want him to go. It was
characteristic of Mr. Sharp that, after having passed these vari-
ous judgements, he would later that day call to report that he
had since wondered whether he should have settled on those
years as the best.

Be all this as it may, Wisconsin must have been a great
university in those days, perhaps as good a university communi-
ty as there ever has been in this country. We are reminded by
Malcolm Sharp's career, with its bright spots at Madison and
Albuquerque and finally here in River Forest, that one's life can
seem to be as rich and as rewarding in places such as Wiscon-
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sin, Rosary, and New Mexico as in places such as Harvard and
Chicago. What one gets from such situations does depend, in
large part, upon what one brings to them.

Mr. Sharp said again and again that neither Robert
Hutchins nor Alexander Meiklejohn (both of whom he admired)
was sufficiently sympathetic to the problems of the big univer-
sities or sufficiently appreciative of the accomplishments of the
state schools. Those schools can be-and the University of
Wisconsin certainly was in his day-vital to the political and
social life of the community in which they find themselves.
"Community" means, among other things, that one, or one's
widow and family, can easily remain a part of university life
after one has ceased to be active.

One thing, Mr. Sharp relished remembering about his Madi-
son days was that when members of the state legislature called
one "professor," it was not always a sign of respect. This is a
caution which is salutary for intellectuals to encounter from
time to time.

V.

Malcolm Sharp's considerable success, wherever he served,
was nourished by one prominent feature of his constitu-
tion-his overpowering sense of duty. Edmund Wilson alluded
to this sense of duty when he spoke in 1966 of Mr. Sharp's
"complex and sensitive and acutely conscientious character."
Many years ago, a psychoanalyst friend of his had told him that
he had an "Atlas Complex"-that is, she explained, he felt he
should support the whole world on his shoulders. His sense of
responsibility for everything going on could be detected in early
morning telephone calls from him-he would restrain himself
until he thought it would be a decent time to call (say, about
six o'clock)-and then he would report that he had been think-
ing about this or that problem late the night before or earlier
that morning. There would follow a disquisition on what should
be done about inflation, about prisons, about the "third bullet"
in the Kennedy Assassination (which, I must admit, interested
him far more than it ever did me!), about the Dead Sea Scrolls,
the Essenes and the Gnostics, about still another revelation in
the Watergate fiasco, about diplomatic immunity, or about the
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arms race. It mattered to him that he should have an opinion
on the critical issues of the day and especially that it should be
an informed opinion.

Mr. Sharp's "global duties," it should be at once added,
were not at the expense of his more immediate ones. A sign of
this was a remarkable discovery one made upon going through
his papers; there was only one incomplete grade in all of his
courses at the time of his death. A number of checks made out
to him were left uncashed, to be sure, but that was something
else. Important matters, such as the proper handling of student
papers and grades, had been conscientiously disposed of. That
is, his was a highly disciplined professional life to the very end,
far more disciplined than one would have gathered from either
his conversation or his personal appearance-or from the ap-
pearance either of his office or of his apartment.

Mr. Sharp's sense of duty ranged from concern with great
international issues to worry about the academic potentialities
and psychic difficulties of students. Along the way he picked
up, as his special charges, "political" victims of various kinds
and assorted assignments (including, for several years after his
return here, service as an arbitrator in a multimillion dollar law
suit involving the government and some housing contracts in,
of all places, Dakar). His dedication to the Rosenberg-Sobell
case over many years earned him special recognition in the
New York Times upon his death. His services generally to the
cause of decent government, earned him in 1974, from the Illi-
nois Division of the American Civil Liberties Union, its first
Harry Kalven "Freedom of Expression" Award. His concern
with his country and with mankind, on the one hand, and with
the institutions and people he was associated with from time to
time, on the other, did not mean that he neglected those closest
to him by blood. He was again and again looked to by his son
and daughter, their spouses and their children for counsel
about family matters and business transactions. His efforts on
behalf of his bedridden wife in her last years were little short
of saintly. It was no wonder that a member of this college
could preface a letter to him, requesting his help for a career-
planning workshop for students: "Everyone in the college im-
poses on your good nature, but I feel I must be ranked number
1." Many others must have felt that way.
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One could not help but wonder from time to time whether
he allowed himself to be imposed upon too much-whether he
made as disciplined or as full a use of his talents as he might
have. However that may have been, he was eminently utilitarian
in everything he did (as distinguished from the speculations he
would engage in, with a view to sorting out what he might want
eventually to do). He could be quite gratified in having his ef-
forts recognized by others, however modest he was in describ-
ing them himself. It was the gratification of the aristocrat who
found himself trusted and put to good use in democratic times.
A fitting climax to his considerable contributions as a citizen
would have been an award to him of the Presidential Medal of
Freedom, an award that his dear friend, Alexander Meiklejohn,
was given before he died in 1964. Several efforts made toward
that end, of which Mr. Sharp knew nothing and in which such
former students as (in the House of Representatives) Abner
Mikva and Patsy Mink shared, proved to be unsuccessful.
Whether a posthumous award, which would serve more to
educate the survivors than to honor the dead, can be arranged
remains to be seen.

VI.

To emphasize Malcolm Sharp's sense of duty may be to
mislead those who did not know him well, for one does not
expect the dutiful to be what is called "individualistic." Mr.
Sharp could be quite unpredictable, sometimes exasperatingly
so, or, as some would say, "creative," perhaps even a genius, in
the richness of his mind. Often, those colleagues and students
profited most from him who patiently provided, in conversation
with him, a frame or guide for his reflections. Indeed, one
could find conversations over the telephone somehow better
disciplined than those conducted when others were around to
watch the "performance." (Those who found him a trial either
underestimated his capacity or overestimated theirs.)

Part of Mr. Sharp's individuality, or oddness, came from his
sense of probity, which was quite old-fashioned, despite his
insistent openness to the youthful. Thus, he could approach a
Rosary colleague a couple of years ago with a grave problem:
Mrs. So-and-so (an attractive young matron among his students)
had offered to drive him to a place, which he planned to visit,
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six or seven hours away. He very much wanted to go with her,
but was there not a risk of compromising her reputation? He
had to be assured that in the circumstances he need not worry.
He took the trip-and enjoyed himself hugely. She did too-and
properly so.

His unpredictability, or inventiveness, was particularly
manifest in the errors he could make. One could not anticipate
how he would go wrong next time. Something no one had an-
ticipated (a bend in the road, the building next door, the day of
the week) could turn out to be decisive. This made it virtually
impossible to monitor his movements. Also unpredictable was
how he would respond to his discovery of a blunder. One story
should suffice to illustrate this (many of you here no doubt
have similar stories):

Mr. Sharp was wakened from sleep to be asked by a caller
on the telephone, "Shall we have something to eat?"

"Yes," he replied, "but I have some errands to run first."
"How long will they take?"
"About three quarters of an hour," he replied and then he

asked, "What time is it now?"
"5:07," he was told.
"Well," he explained, "you won't find any place to eat open

at this time!"
Upon which the caller asked, "At 5:07 P.M.?"
To which Mr. Sharp replied, "P.M.? I see that some revi-

sions are called for."
Mr. Sharp never seemed to be much bothered by such

mistakes, even those that found him mistaking evening for
morning or one day of the week for another. He had more im-
portant things to think about. Related to this was the fact that
his briefcase was always quite heavy. When one wondered
whether he had to drag around all those massive tomes, one
would be told that he needed them, just in case he wanted to
check out something he was thinking about. The way he would
put it somehow made his portable (his barely portable) library
seem not altogether irrational. It was the same kind of concern
with "things to be thought about" that could lead him to miss
meals or to get his telephone cut off for lack of payment. These
periods of abstraction, it should at once be added, were not
limited to his old age.
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Mr. Sharpe's unpredictability extended, as I have already
indicated, to the variety of matters he was informed about.
(Thus one of his distinctions was that he read regularly the
poetry in the New Yorker and would comment upon it.) A
youngster of ours has observed that she was often surprised by
the things Mr. Sharp took an interest in-in whether someone
was a good carpenter, in Southwest Indians, in different kinds
of foods, in the architecture of buildings (especially on campus-
es and in the Loop), in the customs of other places, in the
many doings of his grandchildren, and in one social issue after
another. So varied were his interests, she observed, that he
could seem (she emphasized seem) to have no discrimination.
Certainly, he insisted upon keeping in touch with many devel-
opments. To this end he made use of an ability to read with
amazing quickness: one could be reminded of a butterfly dart-
ing about over a field, touching down here and there for nectar.
A perhaps related ability was that of being able to compose
completely in his mind whatever he wrote, before committing
anything to paper.

The day he was taken to the hospital, he was scheduled to
begin dictating the essay that he (born an Episcopalian) had
mulled over for months, if not years-an essay on the future of
the Roman Catholic Church, a question he had been thinking
about in response to something Sister Candida had once asked
him. It now seems we will have to think through for ourselves
what he had worked out on this and related subjects. Relevant
here is not only his opinion that long-established institutions
tend to have the rough edges smoothed out (and hence are apt
to be civilized) but also his opinion (and here we have another
illustration of his unpredictability)-the opinion voiced on a
recent Fourth of July, that "given the unfortunate fact of the
[American] Revolution, the Declaration of Independence is a
classic." This latter opinion depended upon still another opinion
of his, that it would have been better if the British Empire had
developed with the Americans in it, a development which
would have been the nearest thing mankind had to world gov-
ernment. These opinions---about long-established institutions,
world government and the Declaration of Independence-bear,
I suggest, upon how he saw the Church and its future useful-
ness.
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VII.

This reminder of Malcolm Sharp's interest in world govern-
ment obliges me to glance further, if only briefly, at the opin-
ions and way of thinking upon which his remarkably inventive
mind drew. A proper statement and assessment of his work
must be left for another occasion.

First, a word about Mr. Sharp's teachers and others who
influenced him. The best teachers he ever encountered, he
would say, were Alexander Meiklejohn, John R. Commons (the
economist at Madison), and Roscoe Pound (at Harvard Law
School). A curious footnote to American legal education is
appropriate here, and that is that Dean Pound once threw an
eraser at Malcolm Sharp in class, an event Mr. Sharp matter-of-
factly recalled recently, as well as the bizarre apology the Dean
offered him by telephone, to the effect that his eyes hurt him!
Not only was Malcolm Sharp unpredictable, it seems, but at
times so were various people that he came in touch with and
somehow galvanized. There were others of considerable influ-
ence in his life, such as Felix Frankfurter (whose conduct in
the Rosenberg case heartened Mr. Sharp, somewhat redeeming
the Justice for what he had done in too many civil liberties
cases of that period), Mortimer Adler (who speaks interestingly
of Mr. Sharp in his autobiography), Edmund Wilson, William
Crosskey (of the Chicago law school faculty), and Robert
Hutchins with whom he once had this exchange: "I don't know,
Bob, what your philosophy is." "Malcolm, when did I ever have
time to get a philosophy?" He was, in addition, much taken by
Sigmund Freud and was at times close to leaders of the psycho-
analytical movement in this country, such as Franz Alexander
and Thomas French.

Mr. Sharp was himself a child of the Enlightenment, though
an unusual one, in that he retained a healthy respect for the
Greeks. Not that he always read them with the care they de-
serve. He could appreciate their art but he never seemed to
recognize the discipline with which some of them have to be
read. He was always more interested in what he could take
from them than in what they were interested in saying. Besides,
sometimes he believed that perhaps too much had been made
of Plato and Aristotle and not enough either of scientists such
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as Hippocrates or of the Sophists. Indeed, he himself can be
considered to have been in the tradition of the Sophists (the
precursors of the modem intellectuals), those talented men of
considerable learning and a remarkable ability to influence
others wherever they go. This is a tradition which believes that
the non-rational is not always given its due by those dedicated
to the life of reason. Or, put another way, this is a tradition
which sees evidence of nature primarily in the passions, not in
works of the intellect or in ethical principles. It is also a tradi-
tion which is somehow dependent upon mobility. This means,
among other things, that it is difficult for it to take seriously
the right of a community to monitor and to shape the passions
and hence the moral opinions of its citizens. Each is legitimate-
ly somehow on his own, as much is made of liberty, of individ-
ual choice, of scientific and technological progress, of a steadi-
ly rising standard of living, and of life itself. The community as
community-with its prejudices, discipline and reliance upon
both compulsion and persuasion-is somehow lost sight of, as
is the fact that a healthy community cannot help taking serious-
ly such seemingly atavistic things as funerals and memorial
services. Does it not challenge the accumulated wisdom of the
ages, however, to believe that such ceremonies can generally
be dispensed with?

Indicative, perhaps, of what was at the very core of
Malcolm Sharp's thought was his half-century-long interest in
the law of contract. Here, too, he was in the great Sophistic
tradition. Contract, or convention, rather than nature in its
broadest sense, was critical to him. Agreement, not force, was
to be relied upon. Another way of putting this may be to say
that he was never comfortable in the face of aggressiveness,
whether in himself or in the world at large. Did he overreact to
exercises of power, so much so as to call into question the
salutary use of compulsion even by legitimate authority both at
home and abroad?

Even so, his instincts were sound. His was a useful voice
(partly because it was free from the self-righteousness we en-
counter all around us)-a useful voice patiently reminding us of
how easily war can get out of hand and what a disaster thermo-
nuclear war would be. The two places he was most concerned
about, ever since the Second World War, were Poland and Iran.
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Extreme caution (which is not the same as passivity) is in or-
der, he would counsel us today, as we respond to troublesome
developments in Eastern Europe and the Middle East.

VIII.

I must now begin to bring my recollections to a close. Mr.
Sharp, despite his remarkable mobility and highly flexible sense
of community, could get very much "involved" wherever he
was. Equally striking, however, was how he could cut off con-
tinuing contacts with people in the places he had left. He did
keep up with his children and their families, wherever they
were, but with no one else, so far as I can tell, except for his
lawyers. He was a poor correspondent-that is, he wrote only
for an immediate purpose, not merely to stay in touch with
others.

Thus, Mr. Sharp could simply walk away from both those
whom he had helped and those who had helped him, though he
was available of course, if they should ever have to call upon
him for help. This reflected his radically utilitarian mode of life:
he wanted to deal primarily with the problems directly before
him. This ability simply to walk away reflected also his practice
of settling accounts as he went along. For him there should be
no unfinished business left behind. His was, in many ways, a
life stripped of sentimentality without, at the same time, being
devoid of humanity.

One now has the impression that he has done it still anoth-
er time: he has again moved on, leaving few loose ends to be
tucked in behind. This means, at least for those of us not
bound to him by family ties that reach back into childhood,
that there is a minimum of regrets at this separation.

In many ways, then, his way of unceremoniously leaving
one community after another was practice in dying, perhaps
still another way of keeping pain to a minimum. One can hope
that those who grieve can derive some comfort from this recog-
nition.

Ix.

As life drew to an end for Malcolm Sharp, he looked more
and more to the old days. Thus, he could suddenly recall the
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Charles River at Cambridge with nostalgia, something he had
not thought of in years. His sense of humor became less evi-
dent towards the end-and when it did appear, it was more apt
to be tinged by an uncharacteristic asperity. Thus, he was
moved to observe this summer (as if for the record) that the
worst teacher he had ever known was Edward Warren at Har-
vard Law School, who was acting dean for a time while Mr.
Sharp was there. "'Bull' Warren was regarded as a good teach-
er," he conceded, and then added, "at least until his students
got down to New York and discovered there was more to com-
mercial law than the problem of faulty incorporation." He could
also be heard to say of Warren, with more indignation in his
voice than one had heard in years, "And he had the audacity to
ask me once whether Hudson was a good teacher!" Manly Hud-
son, it seems, was a fine teacher-and the young Malcolm
Sharp set Warren right about that, at least.

Malcolm Sharp remained, to the end, a dedicated teacher,
with himself as his most eager student. It must have been evi-
dent to everyone who saw him during this past year that he
was fading away. Even so, he retained his serenity, his lively
interest in the world around him, and his stubbornness (indeed,
is not extreme old age itself usually a symptom of, and depen-
dent upon, a certain innate stubbornness?). He was determined
to remain himself and especially to remain more or less inde-
pendent. In this he succeeded.

He died much as he had lived, puzzling over paradoxes to
the very end. It is evident from what has been said by various
speakers on this occasion that he remained to many a cher-
ished puzzle.
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B-3. A STUDENT OF LAW IN THE UNITED STATES*

No man is happy unless he believes he is.

-Publilius Syres

Prologue

It would be unnatural not to be moved by such a generous
occasion as this. I had wondered what people would say during
this birthday party tonight, keeping in mind what one of our
children observed many years ago: "Surprises tend toward the
unpleasant." I was curious also because mine simply has not
been the kind of professional career which generates Fest-
schrfts and related celebrations, however fortunate I have
been in many respects. I believe we can agree on that. We must
not be sentimental about my ambiguous professional standing.
Far be it from me to suggest that I do not deserve some recog-
nition, but it is far from obvious to most people that I deserve
it.

The last such occasion as this for me, a dinner fifteen
years ago on my fiftieth birthday, was far easier to understand.
That was when some University of Chicago graduate students,
from a rather good extracurricular seminar in politics and lit-
erature (or political philosophy) we had had for several years in
the University's Regenstein Library, decided that a celebration

* This talk was given by George Anastaplo at John's Grill, San Francisco,

California, September 1, 1990. This banquet, during the 1990 Annual Convention of
the American Political Science Association, anticipated the publication later that
year of Law and Philosophy: The Practice of Theory, Essays in Honor of George
Anastapo, John A. Murley, Robert L Stone, and William T. Braithwaite, eds. (Ohio
Univ. Press 1992). (The original title of this talk was "What Is Going on Here
Anyway?. Thoughts at Sixty-Five.") The epigraph for this talk is taken from A New
Dictionary of Quotations 509 (ILW Mencken, ed., 1942).

See also Body and Soul Thoughts at Fifty, in GEORGE ANASTAPLO, THE
AMERICAN MORAuST: ON LAW, ETHIcs AND GovERNMENT 582 (1992); What Is Still
Wrong With George Anastaplo? A Sequel to 366 US. 82 (1961), 35 DEPAUL L REV.
552 (1986); Addendum to this Appendix, "On Desire: Thoughts at Seventy"; HARRY
KALVEN, JR., A WORTHY TRADITION: FREEDOM OF SPEECH IN AMERICA 548-74 (1988);
ROGER K NEWMAN, HUGO BLACY: A BIOGRAPHY 502-07 (Pantheon Books 1994).
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was in order. I gave a talk on that occasion entitled, "Body and
Soul: Thoughts at Fifty." That Chicago party, compared to this
one in San Francisco tonight during the American Political
Science Association Convention, was much easier to under-
stand because we had done a lot of good things together that
we could celebrate. Copies of that 1975 talk, which is to be
included in my American Moralist book, are available at the
back of this room. You can consider much of what was said
then applicable to some extent to this gathering as well.

It happened-and this is a further connection of sorts be-
tween that talk and this one-that when I gave the talk on the
occasion of my fiftieth birthday, the general expectation was
that the end of one's academic career would be at age sixty-
five. However, thanks to an Act of Congress-not any act of the
President, you will notice-that which was so then is no longer
the case. Since I am not about to retire, how are we to under-
stand what is going on here tonight?

We are helped in this inquiry by the place in which we
chance to meet on this occasion. For we can be reminded by
this room, with its Maltese Falcon memorabilia, of the story
about Humphrey Bogart that I tell in the prologue of my Artist
as Thinker book. He was once taken to watch a young comedi-
an who had a reputation for doing a very good Bogart imita-
tion. Humphrey Bogart sat in the audience and was asked after-
wards what he thought of the act. His reply was, "One of us
stinks." A somewhat more benevolent variation upon that story
for this occasion is that I, upon observing all this, must say that
one of us is very good. I do not believe it is me. It must, there-
fore, be you. Or should we say that all of these efforts tonight,
as well as the two Festschrift volumes (Law and Philosophy)
that are anticipated, are a remarkable tour de force? Have peo-
ple been challenged to see if they could do this sort of thing,
perhaps even figuring if they could do it for me they could do it
for anybody-and maybe someday it could even be done for
themselves? That is one way of trying to explain all this.

I must say, however, that I do not personally settle for this
explanation for what has been happening tonight, however
attractive it may be for any Machiavellians among us. One of
my teachers, Leo Strauss, taught us a useful lesson when I
introduced him for his last public address as a member of the
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faculty of the University of Chicago in 1967. (His last public
address at the University of Chicago was not on the University
campus. He was persona not-altogether grata there by that
time. This accounts for why his farewell address was down-
town at the University's Basic Program of Liberal Education for
Adults, the program in which I still conduct seminars.) Since I,
by then the senior member of the Basic Program staff, had
arranged for that lecture, I was asked to introduce Mr. Strauss.
It was on that occasion that he made his famous comments
about Schlitz and other beers, remarks in which he explained
his difficulty in deciding how he should respond to my high
praise of him. If he agreed with what I had just said, it would
be regarded as immodesty on his part. On the other hand, if he
disagreed, it would call into question my judgment and implic-
itly that of the University of Chicago. (Plato's Charmides 158D-
E) He thereupon used a medieval formula to get around his
difficulty before going on to give the lecture he would have
given anyway. (See, for Mr. Strauss's remarks, Anastaplo, The
Artist as Thinker, p. 262.)

I face a similar predicament here. I must try to figure out
what sense all this makes, and to do so without impugning the
judgment of Professors Murley, Stone, and Braithwaite, who
have organized both this impressive party and the ambitious
Law and Philosophy volumes. This, I believe, is what can prop-
erly be said by me in these circumstances: What you have
heard tonight from a score of speakers and what has been done
with the Festschrift volumes are essentially to be understood as
recognizing certain enduring standards, standards which look
ultimately to the idea of excellence. Those standards have been
ratified and even reinforced by what has been done in my
name. It may not matter whether these efforts truly apply to
the man with whom they are nominally connected, so long as
they are not obviously outlandish.

Whatever I may truly have coming to me, which must re-
main a mystery (at least for the time being), I do want to take
advantage of this opportunity to say something more or less
useful, as one should try to do whenever one is obliged to
make a talk. If there is any basis for honoring me as you have, I
should again do on this public occasion whatever I have usually
done which, presumably, has won me a measure of recognition.
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Since this is probably as talented an audience as anybody has
had during the convention this week, I would like to mention
some of the things that I am interested in these days. This I do
with the hope and expectation that some of you in the years
ahead will have something helpful to suggest to me about one
or more of the things that I will be mentioning. I use as my
agenda for this inventory the sequence of categories under
which the three score Festschrift contributions are collected.
You have been told that the editors of these half-dozen catego-
ries intended to suggest the various things that have interested
me over the years. I reduce the risk of disgracing my three
sponsors by asking many more questions than I try to answer,
an appropriate stance for the perennial student that I happen to
be.

The first part of what I will now say is more or less theo-
retical. The second part is a brief interlude which you will all
welcome and which will probably be the best-received part of
my performance this evening. The third part will be more prac-
tical. Because of the lateness of the hour, I will not draw upon
all of the notes I have prepared for this evening. But lest I ap-
pear ungracious, I promise to provide each of you a full manu-
script in due time. It is also my hope, in alerting you to my
current interests, that I will say something of use to various of
you with respect to your own current interests as well.

L

The first category in the Festschrift outline is "Mathematics
and the Natural Sciences." I have indeed been interested in
those things for a long time, so much so that I have attended,
for decades, the weekly Physics Colloquium at the University of
Chicago whenever I have been free on Thursday afternoons.
Rarely do I know what is going on, especially when the mathe-
matical descriptions get complicated (as they usually do). I
sometimes wonder what I am doing there. Some of the physi-
cists must also wonder. Occasionally a glimmer does come
through to me of something important, in addition to what I
usually glean about the character and methods of the eminent
physicists brought in for those affairs. Besides, it is good to be
reminded from time to time, as by this exercise in humility, of
what it is that one simply does not know, especially about mat-
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ters as significant as those discussed routinely in these Physics
Colloquia. The state of theory in the natural sciences and how
one understands modem as well as ancient science are matters
which I believe are very much in need of repeated consider-
ation by people with our interests.

The irreverent things said this evening by one speaker after
another about my footnotes might mislead those among you
who are not familiar with my work. Not that there is not some-
thing to what has been said about my uses of numbers in craft-
ing the footnotes, sections, and other divisions in my writings.
One purpose of my numbering systems, I should mention, is
that they provide tests for the integrity (not the quality) of my
texts as published. The alert reader can very easily check
whether an editor has meddled with a text. If the numbers are
not right then it should be obvious that something has probably
gone wrong. It is then only a question of ferreting out the unau-
thorized changes. I learned this, by the way, from what I have
been told about how the counting of words is used to make
sure that the copyists of the Torah have performed their duty
correctly. Here, therefore, is one of the purposes of my use of
numbers. There are even more important purposes, of course,
including what I do in the last endnote in The
Constitutionalist, where I reflect upon some interesting fea-
tures of a series of rare numbers that I once happened upon.
(There are thirty-one numbers in that series, with thirty-one
itself central to them.) Thus I observe, in an article in Hilail
Gildin's invaluable Interpretation (May 1982), "[Tlhere are
some rather nice things yet to be discovered in The
Constitutionalist and, if I may say so (and if I do not, who
will?), in my other writings as well-things which some readers
should someday enjoy bringing to view."

This brings us to a current inquiry of mine that several of
you might be able to help me with. I have long wondered about
the old problem of why bodies (including the ultron I have
posited elsewhere, Anastaplo, [The Artist as Thinker, pp. 252-
53]) can attract each other at a distance. Recently, as I was
cycling along the Lake Front in Chicago, I said to myself, "We
talk about the problem of how bodies can attract each other at
a distance. But I, for one, do not understand how bodies can
attract each other at all, even when they are side by side."
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(Whether any of the bodies we see can ever be said to be truly
"side by side" is itself a question.) So I began asking around at
the University of Chicago and I found that physicists finesse
this "attraction" question simply by saying that mass is one of
the properties of matter and that masses attract each other in
certain ways. But if you press them, and some of them can be
rather agreeable even when pressed, they will grant that they
do not have the faintest idea why bodies attract each other. I
believe this should be investigated more because I suspect it
can help the determined inquirer with these key questions:
What is meant by "time," "space," "force," and "motion" and by
"cause" and "science"? What is meant by "matter" and by "na-
ture"? What does it mean to know, and to know that one knows,
such things? I also suspect that all this bears as well upon such
questions as how the moderns are to be distinguished from the
ancients, whether the universe had a beginning, and what
should be understood as or done with "the Laws of Nature and
of Nature's God."

II.

The next category in the Festschrift outline is "Political
Theory and Political Practice: Ancient." As you know, I have
been very much interested in Plato for some time, as may be
seen in my article on the Apology in the Leo Strauss Festschrift
published on the occasion of his sixty-fifth birthday. I am pre-
paring for publication a translation of and commentary on the
Meno, revising and annotating the translation by John Gormly.
What I have also been working on in recent years, besides Di-
ogenes Laertius and Plutarch, has been a series (published in
the Encyclopedia Britannica's annual volume, Great Ideas
Today) of long introductions to non-Western texts, such as the
Confucian Analects, the Bhagavad Gita, the Gilgamesh epic,
the Koran (which is not altogether non-Western), and some
Buddhist stories. (To be added to these, to round out the col-
lection, should be introductions to North American Indian
thought and to African thought.) I have been finding these sur-
veys especially useful for helping me to see how people, even
without an explicit grasp of nature, naturally organize them-
selves and describe the things that they are doing and what the
world is like. I find that, by reading these texts carefully and
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thinking about them seriously, one can further see how special
Greek discovery of nature was. Perhaps, also, one can see
something about what it means to have or not to have an idea
of nature. All of these are matters about which various of you
should have useful suggestions to make, including about how
the nature of nature should be investigated.

III.

The next category is "Political Theory and Political Prac-
tice: Medieval and Modem." There are a number of things of in-
terest here, including a current investigation of mine which is
somewhat different from anything I have done before and
about which some of you may have suggestions. I found myself
with an extra week in Rome after teaching there last summer. I
decided that that was an opportunity for me to begin looking
into something that I have long wondered about, Gypsies. They
are the forgotten victims of the Nazis. Moreover, they continue
to be treated as parasites and pariahs in many European coun-
tries. I decided that instead of being harassed by Gypsies, as
many travellers are, I would simply follow them around. I took
my camera and went hunting until I found a posse of Gypsy
women and children descending upon unwary tourists at the
Termini railroad station. I trailed them, taking pictures as dis-
creetly as I could. It was illuminating to see how they operated,
including how much effort these somewhat desperate people
must expend for the meager results they get. It was also illumi-
nating to see how much of what they do is regarded as a chal-
lenge, if not even as a game, by their children. I then arranged
to be taken out to a camp on the outskirts of Rome where I
made personal contact with Gypsies for interviews during any
of my subsequent visits to Rome. My preliminary inquiries
about Gypsies have already proven to be quite interesting, not
least because of what I have seen of the fine metal work of
which Gypsy men are capable. They cannot, however, market
their metallurgical skills as others do who are willing to con-
form to the discipline of modem industry.

I put this investigation under the category of "Medieval and
Modem" because I am beginning to believe that Gypsies pro-
vide a bridge between the old and the new. (Bridges of a differ-
ent kind are also provided, I am finding, by Justinian and per-
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haps by Maimonides.) Gypsies are people who are, in critical
respects, medieval: they still have a strong sense of family and
of clan or tribe; they have a language and, it seems, a religion
as well as royalty of their own; they also have a desire for con-
siderable freedom. All of this may be found troublesome by the
modem world with its welfare states, its registrations and pass-
ports, and its abundance of bureaucratic benefits and regula-
tions. In addition, Gypsies sometimes seem to regard other
peoples as barbarians who should be taken advantage of with-
out the slightest twinge of conscience. I find it personally in-
triguing, as someone of Greek descent, to be thought of as a
barbarian. In any event, my encounters with Gypsies have been
instructive thus far. I have found the ones I have talked with at
length rather likable. If any of you know any Gypsies or come
across anything bearing on them, please keep my interests in
mind.

IV.

The fourth category is "George Anastaplo: Human Being
and Citizen." Things are still much the same for me physically
as they were when I last spoke on such an occasion as this. In
fact, my general health may be better than it was then. This is
partly because I, inspired by Harry Jaffa, have taken up bicy-
cling to my jurisprudence and constitutional law classes at the
Loyola law school downtown. Bicycling is far better than public
transportation, except when there is a powerful headwind to
contend with during that ten-mile trip. I recommend this sort of
activity to you, especially since it can keep one in touch with
the seasons year round. On our lake front there is, as well, the
excitement of migrating birds. I also recommend a short after-
noon nap when possible. I must, however, add the reminder,
especially for the older ones of you, that you could collapse
any day no matter how sensibly you act or how good you feel.
In short, what I said about body and soul in my 1975 "Thoughts
at Fifty" talk still holds.

There is a curious thing here, however, which is related to
the fact that I do look considerably older now than I did at
fifty. What is curious is not that I look older, but that I am
again and again surprised when I see pictures of myself. (I am
told, however, that I resemble Jimmy Stewart on television, but
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only on television. This is perhaps because of my thinness and
Southern Illinois drawl.) I consider people of my age to be
elderly, no matter whom they happen to resemble. Thus, when
I read in the paper about someone who is sixty-five, I say to
myself that he has really gotten along in years and that he must
have done all that he is going to do, yet I do not feel that way
about myself. What can all this mean? I suspect it means that I
really do not know myself, including how mortality must mani-
fest itself in me personally.

There was a Victorian beauty, my wife told me recently,
who removed all the mirrors from her house after she reached
a certain age. I have not done that yet: for example, I shave
daily with a mirror. However, for some reason, what I see in a
mirror does not have on me the somewhat startling effect of a
photograph. That I must really look my age can be readily veri-
fied here in San Francisco. In this city there is a senior citizen's
bus fare of only fifteen cents. When I put fifteen cents in the
fare box, no bus driver says, "Hey, bub, what are you trying to
do?" This makes me believe that I must look the age of a fif-
teen-center.

All this leaves us with a curious state of affairs. I do sus-
pect that it has something to do with the problem of whether
one knows oneself. Also, if I am indeed worthy of this celebra-
tion, is not my puzzlement about why there should be any cele-
bration still another indication that I do not know myself?.
Some of you will remember Aristotle's observation to the effect
that if a man does not know how good he is, something is
wrong with him. The truly good man is not only good but
knows that he is good. My students rarely take to this observa-
tion, perhaps because they are so imbued with the notion that
all humility is to be commended. I do believe there is
something to what Aristotle said.

However I assess myself, I have learned that I tend to con-
sider other people better than they may actually be. (For exam-
ple, I have sometimes been surprised, if not even pained, to
discover that people I assumed liked each other, and both of
whom I liked, were really quite unfriendly to one another.) I
have also learned that it does not make much sense to worry
about what may be said about one elsewhere or behind one's
back, sometimes by people who cannot know what they are
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talking about. (There is likely to be much more of that sort of
thing, good as well as bad, than ever happens to be called to
one's attention. For most purposes, such often-loose talk need
not be thought of as truly existing.) On the other hand, in-
formed criticisms that do happen to come to one's attention,
anonymous or not, should be treasured as opportunities to
learn both about oneself and about the very nature of human
things. One can also be helped thereby to conduct oneself as
one should.

I have suggested on more than one occasion that I am a
prudent man. Victor Gourevitch has said this evening that he
was startled to hear me say this. Upon further reflection, as he
is a sensible man himself, he saw that of course I might be
right. Let me now confirm his good judgment: On the occasion
of Mr. Strauss's Festschrift celebration in 1964, there were two
difficulties after the dinner party. One difficulty was back at the
Strauss apartment where Howard White and I teamed up in an
argument against Mr. Strauss and Joseph Cropsey over an issue
of the day. It got to be a rather vivid argument. I finally had to
intervene, being able to draw upon something done by Mr.
Strauss himself on another occasion. He had, after my doctoral
lecture earlier that year, begun pressing me so hard about cer-
tain things which I had just said about the Constitution that I
was pushed to the wall in trying to answer. His sense of propri-
ety and innate gentleness so asserted themselves that he even-
tually said, "Mr. Anastaplo, this is a festive occasion and I will
not pursue this any further!" So I was able to say to him in his
apartment, "Mr. Strauss, if I may follow your excellent example,
permit me to say that this is a festive occasion and I will not
pursue this any further!"

That was one difficulty which we got over in this way. The
other difficulty, having to do with Mrs. Strauss, was one we
never got over that night. The older ones among you will re-
member her as a charming woman of talent. She observed that
she had been disappointed by our Festschrift gathering because
if it had happened in Germany, there would have been a torch-
light parade and a serenade-and we certainly were not offer-
ing that. Now why, or perhaps for whom, did she want that? I
am not going to say, but I am going to confirm Professor
Gourevitch's judgment by exhibiting to you my prudence. There
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will be no such spousal recriminations tonight. My own sixty-
fifth birthday is in November-and so this party has had to be
premature-but this is the weekend of my wife's birthday, who
is going on fifty or so. She and I have been together for quite a
while, much longer than you would think about somebody of
only fifty years or so. We started with little and have little left
from our earliest days together. For example, all but one of our
wedding presents are gone, with the more enduring of them
long ago passed on (as is often fitting and proper in such mat-
ters) to other deserving brides and grooms. (The one exception
is a teapot that provides a fondly-remembered connection with
the Alexander Meiklejohn family referred to by one of you
tonight.) We do have a number of children and grandchildren
around. We have had our ups and downs. I am not sure which
we have had more of, but we have had them-and they are
very much part of what we are now, for better and for worse.

Mrs. Anastaplo is a Texan from the families that gave us
Davidson College and Sam Houston. I hasten to remind the
most ardent Unionists here among us, such as Professor Jaffa,
before they jump to unhappy conclusions about my Southern
connections, that Sam Houston risked, perhaps ruined, his po-
litical standing at home by trying to keep Texas from seceding
from the Union in 1861. My wife has done interesting work,
including some poetry. This is not unrelated to her ability to
read good books to children as well as anyone I have ever
known. A related talent she has which I still do not have is that
often-useful ability to speak confidently about whatever matter
she happens to address, especially when she talks about me.
She has even been known to speak of me as a "Secret Society
of One." All this may be in part because she, like our four chil-
dren (but unlike my two brothers), rarely reads anything I
write. Perhaps this helps explain why she looks so much youn-
ger than my brothers and I do-besides her having been a child
bride, of course.

My wife contributed to the article on Ancient Greece in the
current edition of the Encyclopedia Britannica; she has at this
time an instructive book on Alexander the Great that is being
serialized in a Greek-American newspaper in Chicago. She took
a six-week trip around the world before we met in Rome this
summer. One of the consequences of that trip was that when
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she visited Alcatraz yesterday with Dawn Murley, she found
that the prison cells were not so bad. She said that they were
better than some of the hotel rooms she had been deposited in
as she made her way across Thailand, India, and other places
earlier this year. Comparisons in these matters can help one
appreciate one's own. It is for this reason I am not so bad in
her eyes either. At times she has allowed that this is because of
some of the troublesome, if not troubled, people she was
obliged to deal with before we became officially attached in
January 1949.

We are now ready for the interlude I promised you. This is
a Rousseaustic interlude. You may well wonder what I mean by
that. You will remember that in Rousseau's Emile, of which
Allan Bloom has provided us the first reliable translation into
English, the suggestion is made that bitter lessons for the
young can be sweetened to make them palatable. The sweeten-
ing tonight consists of a birthday cake which is in the back of
this room. What you must do is provide the required serenade.
Mr. Stone, who is at this very moment lighting the candles on
the cake, will provide the torchlight parade. He knows, of
course, where to take the cake which (I hasten to assure you)
is big enough to serve everyone here. The serenade you all
know from childhood.

[The guests sing "Happy Birthday." Sara Prince Anastaplo
is heard to say, "This explains what I've been wondering:
'Where is the dessert?"' (Laughter and Applause)]

Now you all have something to occupy yourselves with
while I finish. I have already given you a lesson from Mr.
Strauss. Let me now give you one from another University of
Chicago teacher of mine, Malcolm Sharp, whose son is with us
tonight. This is a very simple lesson. The lesson, which Mr.
Sharp had learned from someone else (probably John R. Com-
mons) and repeated many times, is that a man who would not
teach for nothing should not be teaching at all. Some of you
may feel that you have already been put to this test long
enough. Even so, I believe there is a good deal to be said for
this advice.

I offer also a variation on Mr. Sharp's advice which has
proved to be very helpful to me. I have a publisher who is very
friendly to me. Some of you must suspect that something must

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 164 1995



Lessons for the Student of Law

account for his generosity, a generosity seen in his willingness
to publish one book of mine after another. The first book I had
with him (Human Being and Citizen) came out at a time when
publishing businesses were hardpressed for cash. Not only did I
not ask him for the royalties I had coming; I did not even men-
tion the fact that he had not paid me my royalties. After the
economy recovered, he said that he very much appreciated it
that I, unlike some of his other authors, had never mentioned
the royalties to him. That has helped to make him more recep-
tive to the things I have subsequently taken to him, things
which have led to a half-dozen contracts that should keep me
occupied for a decade. (These contracts, with Swallow Press,
are now part of the Ohio University Press list.)

I believe all this is something that various of you who are
interested in establishing productive relations with publishers,
as well as with others, should keep in mind. Money is not really
very important for the kind of lives most of us should want to
lead-or so it would be salutary for us to try to believe.

V.

The next category in the Festschrift outline is "American
Politics." Politics being what they are, this is apt to be the most
controversial thing I will say this evening. Many of you know
that for decades I have had deep reservations about the Cold
War. These are related, in part, to what I thought of the
strengths and the weaknesses of the Soviet Union. My appraisal
was reinforced by our family's two-week camping visit to the
Soviet Union in 1960. For many years, I distributed copies of a
November 11, 1977, National Review article by James Burnham
in which he imagined what an informed member of Soviet Intel-
ligence would say if he spoke frankly about the liabilities of his
own country. That account immediately struck me as quite apt,
as it pointed out the immense superiority of the West in various
critical respects.

We have returned this past month to our bad habits of the
Cold War. I have serious reservations about the way we are
acting in the Persian Gulf these days, just as I had serious res-
ervations about our Grenada and Panama interventions. It is a
national disgrace for the United States to do what it did in the
Middle East last month without serious congressional involve-
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ment and direction. I recognize that Congress is not eager to
take charge or even to get involved. Still, something is wrong
with Congress, something is wrong with the people, and some-
thing is certainly wrong with the President that we are proceed-
ing as we are there. I am not talking about our initial emergen-
cy intervention several weeks ago, an action which can be un-
derstood as an effort to preserve the status quo with respect to
Saudi Arabia, until Congress could act. What I am talking about
is the fact that we still have not had a proper debate in Con-
gress and the fact that no such debate is likely to be conducted
in time to make a difference.

Bearing upon this subject is a letter of August 17, 1990,
which I had occasion to write to a United States Senator from
Illinois. He had written to me about something else, and I took
advantage of his having written to make remarks to him which
I will share with you:

I have noticed in the papers that you are said to
have suggested that Iraqi oil pipelines be bombed, etc.
Permit me to suggest that such a use of force in this
situation should be backed away from. (I recall my
presuming to caution Paul Douglas in the same way
about Vietnam in our last conversation, which was dur-
ing his last campaign for the Senate. Liberal Democrats
do have to be urged not to "overreact" in order to as-
sure their constituents of their patriotism when the
passions of war are aroused.)

Much more should be made of the United Nations
connection in the Iraqi matter. Also, it would be salutary
for Senators to say, loud and clear, that we should not
plan or try to starve the Iraqi people into submission.

In short, I am somewhat dubious about what is
being done by us in the Persian Gulf. My reservations go
back to observations I made in 1973, when I wondered
why oil should be treated differently from other impor-
tant commodities produced all over the world.

The Iraqi intervention seems closer to Korea (which
I favored in 1950) than to Vietnam (which I disapproved
of from the beginning). Our critical error in Korea,
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which we show signs of repeating this time in Iraq, is
that we did not recognize when we had done enough to
serve our legitimate objectives.

My letter of August 17 to my United States Senator includ-
ed this postscript:

I should add, lest I be misunderstood, that my res-
ervations about the Iraqi intervention do not question
our general support of Israel. Much is to be said for
supporting Israel even more than we have in recent
years. Certainly, it is understandable, perhaps even natu-
ral, for the Israelis to try to secure firm control of their
country, the only place they have. It is going to be diffi-
cult for them not to squeeze many of the Arabs known
as Palestinians out of Greater Israel, perhaps mostly
into what is known as Jordan. Some of the billions that
will be spent on Iraq could well be used to ease this
salutary transition.

In any event, we should be alert to what can hap-
pen if Jordan should be torn apart by our encounter
with Iraq. Israeli leaders will find it difficult to pass up
the opportunity to finish turning that place into the
Palestinian homeland that so many current Arab resi-
dents in Israel make so much of. What can we do to
make that transition, if it should come about, as hu-
mane, as just and hence as stabilizing as possible? In
the long run, it seems to me, Israel should show the
way in the Middle East to a productive order.

Again, I would emphasize that I do not believe we should
treat oil in the way we are treating it. I believe it is bad eco-
nomics to view the control of oil as we do, whatever illusions
Saddam Hussein may have about putting us at his mercy. In
fact, I even believe there is a lot to be said for our importing
more oil rather than less, thereby contributing to our long-term
emergency reserve, whatever we may do about our overall
consumption. Certainly, I find disturbing the headline in
yesterday's San Francisco Chronicle, "U.S. Plans To Attack If
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Talks Fail." Iraq has only four to ten weeks before we attack,
the sources said. Once all our forces are over there, it will be
difficult not to "use" them.

All this is related, I believe, to a more serious problem for
the United States: what should the American character and re-
lated institutions be like? That, I think, is going to be the criti-
cal problem for us in the coming decade. I remind you in this
connection that the decline of the Roman Republic can be said
to have begun with its "liberating" defeat of Carthage. Be that
as it may, the entire world should be concerned when the Unit-
ed States unleashes cataclysmic power without much formal
public debate in this country.

VI.

We can now go on to the next category in our outline,
"Constitutional Law." My principal activity here is preparing the
second volume to my Commentary on the Constitution, a vol-
ume dealing with our constitutional amendments, supplement-
ing what I have previously done (for the Johns Hopkins Univer-
sity Press) with The Constitution of 1787. I have a dozen lec-
tures on this subject scheduled in North Carolina this coming
year. An instructive digression for me has been my inquiry in
recent years into the House of Lords, which I find to be a use-
ful and otherwise attractive institution for the British. The but-
tered toast served at tea time in the House of Lords' dining
room is also attractive.

I have few prescriptions with respect to American constitu-
tional matters at this time, aside from what I have long said
about the good sense of recognizing the constitutional priority
of Congress in the government of the United States. (A line-
item veto power for the President probably would not be help-
ful here.) I do not believe that an Equal Rights Amendment
would now make much difference, except as a symbolic grace
note. Nor do I believe that the Exclusionary Rule has had the
adverse effects that some conservatives say. I believe that a
balanced-budget amendment would be delusive, that congres-
sional term limitations would be disruptive, and that an anti-
flag-burning amendment would be silly. I also believe that pru-
dently designed and carefully monitored affirmative action
programs can be both constitutional and useful.
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Perhaps the only serious project for a constitutional
amendment at this time, especially for us as political scientists,
is to provide for the use of the Twenty-fifth Amendment ap-
proach in selecting all Vice Presidents. That is to say, I suggest
that we should now have an arrangement (this could be done
without an amendment, but it might be better to do it with an
amendment) whereby each newly-elected President would sub-
mit to the Congress his Vice Presidential candidate just as the
President now does when there is a vacancy in the Vice Presi-
dency. I believe we would probably get better Vice Presidents
this way and that people would be reassured by the arrange-
ment. What do you think?

VII.

The final category in the Festschrift is "Literature, Lan-
guage, Poetry." I must preface my comments here with a warn-
ing drawn from a review of my Artist book in Victorian Poetry
a few years ago. The reviewer, after assessing several other
books, turned to mine: "Not useful is George Anastaplo's The
Artist as Thinker: From Shakespeare to Joyce .... Anastaplo
writes for an audience that believes there 'are moral and politi-
cal standards rooted in nature and discernible by reason.' His
audience died on July 14, 1789." (Richard Tobias, 23 Victorian
Poetry 290 (1985)) You may well wonder where this announce-
ment about the significance of July 14, 1789 (as distinguished
from July 4, 1776) leaves most of you.

This bears on the problem of the character and training of
our people, who have been subjected both to too much Cold
War manipulation by their leaders and to too much selling by
the mass media. Consequently, our language has been cheap-
ened, thereby helping to degrade our ability not only to think
nobly but even to think at all. The study of literature helps us
to see, in a way that contemporary philosophy no longer does,
what nature means and what life and death are. It also helps us
to see what it means that human beings desire to know and to
have plausible reassurances about the whole. (See Genesis 3:1-
24) One of my contemplated books, The Thinker as Artist:
From Homer to Aristotle, should consider these matters fur-
ther.
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I again call upon your help by reporting that I am now
working on Don Quixote. This is a book which can naturally
appeal to those of us who have been involved in quixotic caus-
es on occasion. (Consider, for example, the tilting against tele-
vision I have done since 1972. The American Moralist, pt. 18)
Taking its two volumes together, I find that the central chapters
of Don Quixote are about death. Death appears as a masquer-
ade. Death is in some ways an illusion. Something that might be
called art is relied upon as a means of salvation. Such salvation
also proves, after a while, to be illusory or at least more com-
plicated than it initially seems. All this, with repeated sugges-
tions about the nature of art, may be at the heart of Don Qui-
xote. (Here, as elsewhere, I find the work of Laurence Berns
instructive.) These observations bear upon perennially interest-
ing questions about the immortality of the soul, about earthly
glory, and about art. If, however, one conducts oneself as one
should-if, that is, one has come truly to partake of the best
that has been and will be-does it make sense to worry either
about personal immortality or about who knows or says what
about oneself and for how long? If one is truly good, does not
the best part of oneself always exist? (Both Socrates and
Spinoza are instructive here.)

Permit me now to add some advice about that form of
immortality that takes the form of publication. This advice,
which is an addition to what I said earlier about how to treat
your publisher, came from Mr. Strauss. He knew of my practice
of distributing copies-they were then mimeographed copies or
dittoed copies-of things I had written. (These distributions
have been, over the years, the bulk of my "correspondence.")
He suggested that I should continue this practice because I had
a very good readership. He found a receptive listener in me, as
you will confirm once again when you eventually see (d.v.) the
somewhat expanded and perhaps rearranged written version of
what I have said here. I hope you will find it to be a generally
improved version, even if your generous and much forgiving
laughter should have to be edited out.

I might add one bit of advice of my own here: when pre-
paring any work for informal distribution, or for initial oral
delivery, do it as well as you can. Otherwise, when you return
to it in order to publish it, perhaps years later, you will proba-
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bly not be able to revise it properly. You will no longer know
the material as well as you did when you first prepared the
piece.

I have begun to think more and more that the publication
of books is not as important as I was once led to believe. Rath-
er, it is more important to have your materials properly pre-
pared with indications of what the books should be that you
would have such materials put into. Then you can let those
who follow you ten, fifteen, twenty-five, or more years later, if
they should ever think your work worth circulating, to go
ahead and prepare the books and publish them. This can also
give young scholars opportunities to earn some credit by writ-
ing prefaces or doing whatever else is needed at that time.

The main thing is to do the work as well as you can and to
make enough copies of it-do not put them all in one
place-and just wait. If your work is good and available, some-
thing should be done with it by others. If it is not good, it may
be just as well that it should simply fade away.

Epilogue

Since you have been so kind to me this evening, I venture
to make one more request of you. The survivors of this occa-
sion might find it instructive to return to the APSA convention
in the year 2000, I do not know where it or I will be by then,
and "celebrate" my seventy-fifth birthday. I may not be able to
attend the rendezvous but you should have a party any-
way-and then you can begin to make a proper assessment of
my work, assuming there is still some interest in it. If interest
has faded away, you can then try to figure out both what had
misled you if you expected otherwise and what really happened
on this occasion tonight.

I should add that it is prudent to plan ahead in these mat-
ters, as is illustrated by the following story. Last February, I
was trudging along in a storm on Chicago's Michigan Avenue
when I saw a man, all huddled up, doggedly plowing through
the snow ahead of me. He looked familiar, and I managed to
catch up with him. "Aren't you Mr. Tyler?," I asked. (Ralph
Tyler had been a Dean of the Social Sciences at the University
of Chicago while I was a student there.) He allowed that he
was Mr. Tyler. I introduced myself. He was gracious enough to
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say that he remembered me. We talked as we trudged north
together. I learned that he still lived in Palo Alto and that he
was in Chicago on a consulting contract. I also learned that his
doctor had told him that he should walk a mile or so every
morning, which is what he was doing on his way to the Water
Tower Campus of Loyola University. Then he, a man in his late
eighties, said to me-you see, we older codgers are naturally
inclined, if not even socially obliged, to hand out advice to one
and all-he said, "If you don't start drawing on your pension
until you are eighty, you get much more each month." I said,
"Well, Mr. Tyler,"-and now I will show you how practical I can
be-"how old were your parents when they died?" He said that
they had been up in their late eighties or early nineties, and I
figured that waiting till he was eighty may have been a prudent
thing for him to do.

Whether Ralph Tyler's advice is good for any of you will
depend, at least in part, upon what you know about your
parents' (and perhaps your grandparents') constitutions-and,
of course, upon the physical condition you are in when you
happen to retire from all gainful activity and upon what your
pre-pension assets will be then. Your own circumstances should
affect also how you use various other pieces of advice offered
you this evening.

In any event, as we prepare to move into the Twenty-first
Century, I say to you "On to the Eighteenth Century!" I pre-
sume to add a traditional salutation-especially for each of the
three enterprising souls primarily responsible not only for a
most improbable Festschrift but also for this lovely celebra-
tion-a salutation that is uttered to the man who, upon having
read the Torah from the pulpit, returns to his place in the con-
gregation: "May your strength be renewed."

Thank you all again for the many benevolent efforts, in
both word and deed, which have contributed not only to this
festive occasion and its Festschrift but also to the not-uninter-
esting career I have been fortunate enough to have had thus
far. I hope, in what I do and say hereafter, to merit your contin-
ued goodwill.

[George Anastaplo's sixty-fifth birthday party and
Festschrift celebration, in the course of the 1990 Annual
Convention of the American Political Science Associa-
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tion, was at John's Grill, San Francisco, California. The
speakers who preceded him on this occasion, perhaps
one-fourth of the guests present, included Leo Paul S.
de Alvarez, John Alvis, Larry Arnhart, William T.
Braithwaite, Ronald K L. Collins, Christopher A- Colmo,
Shadia B. Drury, Ann Fagan Ginger, Victor Gourevitch,
Kenneth M. Holland, Harry V. Jaffa, John A. Murley
(who also served as master of ceremonies), C. Herman
Pritchett, Jonathan Sharp, Harrison Sheppard, Richard
G. Stevens, Robert L. Stone, Stephen Vanderslice, Fred-
erick Vaughan, and Franklin E. Zimring. Three-fourths of
the sixty or so contributors to the Anastaplo Festschrift,
Law and Philosophy, have been connected, at one time
or another, with the University of Chicago.

[The seventy-fifth birthday party projected for the
year 2000 in the Epilogue to this 1990 talk has been
anticipated by the scheduling, for the 1995 American
Political Science Association Convention in Chicago, of
a panel discussion, "The Scholarship of George
Anastaplo." The half-dozen papers about that scholar-
ship, which are planned for this occasion, are with re-
spect to classical thought, to constitutional commentary,
to the Declaration of Independence and slavery, to reli-
gious thought and society, to non-Western thought and
The Artist as Thinker, to "On Trial" and The American
Moralist, and to The Thinker as Artist. These papers
are intended for publication in the 1997 volume of the
Political Science Reviewer.

[George Anastaplo has the distinction of having
been nominated annually for the Nobel Peace Prize
from 1980 through 1992. Those nominations testified to
his deep reservations about the way the Cold War was
"fought" both at home and abroad. A 1960 visit to the
Soviet Union, from which he was soon expelled as per-
sona non grata, confirmed what he had long suspected
about how weak that "superpower" really was. One
consequence of all this was his steady opposition to
American military participation in the Vietnam War. On
the Gulf War, see Anastaplo, "On Freedom," 17 Oklaho-
ma City Univeristy Law Review 465, at 589-630 (1992).
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(The 1980 nominating letter to the Nobel Peace Prize
Committee was submitted, on behalf of a committee of
Anastaplo's well-wishers, by Malcolm P. Sharp, Profes-
sor Emeritus of the University of Chicago Law School, a
student of human aggressiveness and international
law.)]

ADDENDUM

ON DESIRE: THOUGHTS AT SEVENTY*

(BY GEORGE ANASTAPLO)

Desire to know why and how [is called] curiosity, such
as is in no living creature but man; so that man is dis-
tinguished, not only by his reason, but also by this sin-
gular passion from other animals, in whom the appetite
of food and other pleasures of sense, by predominance,
take away the care of knowing causes, which is a lust
of the mind that, by a perseverance of delight in the
continual and indefatigable generation of knowledge,
exceeds the short vehemence of any carnal pleasure.

-Thomas Hobbes

I.

Perhaps it should be, for me, something of a surprise to
have lived my allotted three score and ten years, but it is not. I
do not now recall that concerns about survival, or about im-
mortality as commonly understood, have ever occupied me.

* These remarks were prompted by a birthday party given by the students in
George Anastaplo's year-long seminar on the Greek tragedies in the Basic Program
of Liberal Education for Adults, The University of Chicago. He was asked on that
occasion how it felt to be seventy years old. (He was born in St. Louis, Missouri
on November 7, 1925.) The epigraph for this talk is taken from Thomas Hobbes,
Leviathan, I, 6.
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Youthful experiences which brought me face-to-face with
death-a near-fatal bout as a child with diphtheria and several
adventures a decade or so later in the Air Corps-may have
had something to do with my more or less hopeful tempera-
ment.

In any event, I have never felt the age I was-not when I
was twenty, and not now when I am seventy. Indeed, I have at
times been considered unduly solemn in my youth and unduly
frivolous in my old age. The desires I have had, and have not
had, from time to time may have had something to do with my
being chronically "out of step."

I.

Although I do not yet have the consciousness of being
elderly, I can see that others consider me up in years. I can see
as well that people I grew up with do look rather elderly these
days. One of them, a younger brother, died two years ago at
sixty-five. My father died in 1957, in his early seventies, and my
mother in 1985, in her late eighties. Does all this mean that I
know others better than I know myself? For example, it can be
a little startling to have a dentist indicate, albeit tactfully, that it
would not make sense for him to fill a cavity with the more
expensive material that would last the longest.

Also, one is urged by others to do something about the
rooms full of papers one has accumulated. One may even begin
to recognize that there is in those rooms a considerable body of
material that one will never consult again. And so I have taken
to consigning scores of boxes to the library archivists who have
asked for them. In various ways, therefore, one can find oneself
not taking it for granted that one will live on indefinitely, some-
thing which one does tend in effect to take for granted in the
early decades of one's life.

The somewhat sobering thriftiness of one's dentist can be
compensated for by the delightful license offered by one's doc-
tor. One is told these days that the cholesterol-count no longer
matters very much after the age of seventy. Thus, one is invit-
ed, this way and that, to reconsider one's desires and expecta-
tions.
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II.

There are advantages of advancing age besides those relat-
ed to diet. Senior-citizen rates for travel are common. More
subtle are such privileges as those reflected in a recent experi-
ence of mine at Orchestra Hall. I was studying my program
guide to learn what I would be hearing during that performance
in our Chicago Symphony Orchestra series. (I find it better not
to consult the program before I go, lest I be discouraged from
attending. Since the orchestra is first-rate, anything it does is
likely to be good for me, no matter what my desires may hap-
pen to be.) A man loomed over me and asked, "What seat are
you in?" Something about the way this was said was provoca-
tive-so I answered, without looking up from my program
guide, "The seat I have been in for more than twenty years."

Still, one should not be so self-contained as not to be alert.
I was reminded of this the very afternoon of my Orchestra Hall
"triumph." I boarded a commuter train downtown which made
its first stop, not in Hyde Park as I expected, but rather almost
ten miles beyond. Even so, this misadventure-the first time
this has happened to me since I came to the University of Chi-
cago in 1947-proved instructive, especially as I learned about
various features of unfamiliar suburbs from a sympathetic train-
man.

IV.

Alertness-or, should we say, suspicion (if not even para-
noia)?-does have its limits. My wife, the opera-goer in our
family, recently let me have her Don Pasquale ticket. A man
with a guilty conscience, upon watching Donizetti's opera there-
after, would have readily come up with a reason for her gener-
osity. This is the story of an elderly man who becomes silly
about a young woman and who lives to regret his infatuation.
When I heard Don Pasquale referred to as over seventy, I could
not help but wonder (albeit briefly) whether my wife was send-
ing me a message (a shot across my bow, so to speak).

However that may be, the story proved instructive in other
ways as well. The desire for money is shown in this opera to be
sometimes stronger, especially in an elderly man, than even the
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longing for an attractive young woman. Both desires, which are
derived perhaps from the supreme desire to know, serve (or
are served by) a drive to stay alive-or to be alive. There may
be something reassuring about the drive to survive, even as it
can generate defects to be guarded against by the truly prudent,
whether young or old. These defects include a defensive, even
violence-prone, aggressiveness that can make the would-be
peacemaker highly suspect in the eyes of the fearful.

V.

Among defects to be guarded against is a preoccupation, as
in Don Pasquale himself, with one's finances, a preoccupation
found not only among the elderly. There is much about our way
of life in this country to intensify this preoccupation.

One problem here is how one deals with the assets and
investments that happen to be in one's account. Such matters
should be left primarily to those who are trained, equipped, and
paid to do the kind of productive worrying needed with respect
to them.

The only practical question for most of us here is this: Who
is likely to be a reliable guide in financial matters? Such guides,
once settled upon, should be left to do most of the work need-
ed to provide the "equipment" required for a timely satisfaction
of one's proper desires.

VI.

One's energies, psychic as well as physical, should be de-
voted for the most part to one's own work. A critical part of
those energies should be used, especially when one is younger,
in identifying objects worthy of one's desires. The art of money-
making does not rank with the highest activities of the human
soul, but the art of money-spending, especially on a large scale,
can be challenging and even edifying.

I have been fortunate thus far in my work habits, as well
as in my natural constitution, permitting me considerable ac-
tivity that I find satisfying. One is fortunate if one can devote
most of one's career to activities that one would engage in even
if one were not paid for them. Various of my serious "projects"
inform one another, with my overall approach to things reflect-
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ed and drawn upon in all of them. This means that I can conve-
niently combine in print discussions developed somewhat inde-
pendently of each other.

VII.

Permit me to confess to a minor if not even somewhat
frivolous "project" of a personal character. I do have a not-yet-
powerful desire to be around for the next millennium (in five
years)-but not the desire, thank Heaven, to see the next mil-
lennium (or even the next century) run its course in turn. (I do
not feel significantly more vulnerable physically now than I did
five years ago-and so 2001 does not seem far off.) There will
be interesting as well as bizarre things enough to observe as
the millennium threatens to come in, but probably nothing as
marvelous as the scientific and other discoveries yet to be
made are likely to be. I should immediately add, however, that
it will not matter much whether I am around to witness these
millennial shenanigans-or, indeed, anything else. In what way
does it really matter how much one learns as one's powers are
failing, unless one happens to be able to perpetuate oneself in
or for others? The lessons here of Plato's Phaedo remain a chal-
lenge-as does the prospect of the ultimate extinction of the
human species.

I recently happened upon a poem by Heinrich Heine ("Old
Song") which includes an illuminating line appropriate for this
occasion, especially as we ponder what (if anything) becomes
of us. The line is addressed by a mourner to someone who is
dead and buried: "You have died and do not know it... " (Du
bist gestorben und weisst es nicht... ) There can be some-
thing reassuring about this sad state of affair, especially for
those who may be unduly apprehensive about death, even as it
reminds us of our limitations in satisfying the natural desire to
understand who and why and when (or where) we are.

Our curiosity about the why of things probably cannot be
properly served without taking seriously such a program of
study as that suggested by Moses Maimonides (The Guide of
the Perplexed, I, 34):

It is certainly necessary for whoever wishes to achieve
human perfection to train himself at first in the art of
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logic, then in the mathematical sciences according to
the proper order, then in the natural sciences, and after
that in the divine sciences.

In order for most of us to do what is necessary here, consider-
ably more time as well as talent and energy may be needed
than happen to be allotted to our earthly accounts. Perhaps,
however, our successors can pick up where we leave off, just
as we have been privileged to continue where our predecessors
had to stop, permitting us all thereby to partake (at least for
awhile) in a salutary kind of immortality.

APPENDIX C.

STILL ANOTHER RETURN TO OKLAHOMA

(BY GEORGE ANASTAPLO)

C-1. INTELLECTUALS AND MORALITY*

Noblesse oblige.

-Duc de Levis,

I.

Our chairman has given us this assignment: What can be
done in our time to restore morality to the exalted standing it
once had? He has observed that intellectuals have, for many
years now, been disparaging morality as merely convention-

* This talk was given by George Anastaplo to the Lenoir-Rhyne College

Humanities Conference, Wildacres Conference Center, Little Switzerland, North
Carolina, May 26, 1994. Professor J. Larry Yoder, of Lenoir-Rhyne College, Hickory,
North Carolina, was Chairman of this Conference. The epigraph for this talk is
taken from Duc de Levis, Maxims, No. 73.

See also GEORGE ANAsTAPLO, HUMAN BEING AND CITIZEN: ESSAYS ON VIRTUE,

FREEDOM AND THE COMMON GOOD (1975); GEORGE ANASTAPLO, THE AMERICAN
MORALJ. ON LAw, ETmcs AND GOVERNMENT (1992). This discussion has been
stimulated by the usefully provocative questions posed by Victor Gourevitch about
whether there was, for Leo Strauss, a basis in nature for the moral virtues. I,
partly on the basis of having seen Mr. Strauss "in action" on a number of
occasions, believe there was.
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al-as nothing more than the rules that happen to be laid down
from time to time. So long as this sort of talk was confined to
academia, he adds, it did not seem to matter. However, the
seeds sown among a privileged few are now beginning to pro-
duce bitter fruit in the community at large.

The bitterness of the fruit may be tasted upon reviewing
not only news stories about the soaring murder rates in our cit-
ies but also upon hearing about the fear that has infected even
rural life here in North Carolina. Problems in morality may also
be seen in such symptoms as the gambling fever spreading in
one state after another in this country, as citizens and their
governments try (like criminals?) to get something for nothing.
A recent Chicago Tribune headline reads, "State [of Illinois]
hopes gambling fever lasts." The subheadline reads, "Some
worry [gambling] market close to saturation." (May 8, 1994, at
1)

One is reminded of how much crime we have become used
to when one watches a contemporary film set in an English
university. It is startling to see bicycles routinely left unlocked
and unattended. But, we also know, the English too are having
unprecedented problems with crime, as testified to recently by
the murder of a toddler by two children.

Perhaps the most critical contribution by intellectuals to
the decline in the old-fashioned respect for morality has been
their insistence that neither revelation nor nature can provide a
reliable guide to how we should live. There is no certainty here,
it is said; there are only opinions (and quite changeable opin-
ions at that) for which there is no adequate foundation in na-
ture and reason.

This approach to moral matters is related to what has hap-
pened to our sense of community and to the sense of restraint
promoted by the authority of the community in helping to
shape private lives. That is, it may be related to the frequently-
voiced insistence that we should be left alone, that the right to
privacy is vital to our happiness, especially since our personal
preferences are now often regarded as superior to long-estab-
lished standards.

A key question for us is how morality is to be protected
from both the freethinking intellectuals who consider it their
duty to question everything and from the inspired zealots who
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consider it their duty to demand unswerving conformity to the
most rigid moral codes. Each of these contending parties-the
zealots and the free thinkers-can be spurred on by the other.

What, then, should be said in support of the healthy desire
of ordinary people to stand as champions of morality, and to do
so without being dismissed as either naive or intolerant? The
problem here is illustrated by what is happening with our re-
course in this country to more and more privately-owned guns
and to more and more prison cells. Are we not nurturing there-
by ever more criminals and supplying them ever more lethal
weapons to use?

II.

We should recognize at the outset of this investigation, and
hence of our effort to restore the status of morality in our time,
why intellectuals have the considerable authority and influence
they now have. The peak of modem intellectual activity may be
seen in the natural sciences. Most of us cannot comprehend
much of what our scientists report-but we can readily observe
and usually appreciate the technological consequences of mod-
em science.

Even though our comprehension is limited, we do sense
that important things are constantly being discovered by our
scientists. For example, the weekly Physics Colloquium at the
University of Chicago on May 5, 1994, drew a packed auditori-
um. Faculty and students had gathered to hear a report on the
progress that had been made toward the discovery of an elusive
particle known as the "top quark," about which there had been
considerable publicity.

There was great excitement in the lecture hall on that
occasion. Particularly impressive, at least for me, was the ac-
count of the amount of work that had been required from the
apparently successful scientists in their decade-long project, of
how much data that had to be sifted, of the complexity of the
calculations that had been required (with highpowered comput-
ers essential here), and of the cautiousness of the investigators
in developing their still tentative conclusions.
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It is obvious that there is considerable intellectual prowess
brought to bear upon these matters both by the principal inves-
tigators and by colleagues around the world who assess their
work.

III.

How have the intellectuals who have contributed so much
to unravelling the mysteries of the universe come to undermine
the old-fashioned respect for morality?

For one thing, their investigations (as anthropologists,
archaeologists, and sociologists) have made us all familiar with
a variety of ethical systems around the world and across millen-
nia, Also, as psychologists and biologists, scientists have called
into question the underlying psychic and physiological pre-
sumptions of traditional (especially religion-based) morality.
The accidental, if not even arbitrary, origins of systems of mo-
rality tend to be emphasized. All this, and much more, can raise
questions about the natural basis of morality.

Revelation and established religions are also called into
question as their foundations and presuppositions are exam-
ined. It becomes difficult to believe in the way most people
once did, especially since traditional beliefs rested, or seemed
to rest, upon assertions that can now be effectively challenged
by historians, biologists, geologists, and astronomers.

A deeper problem here is whether moral principles can
ever be known in the way or to the degree that we have come
to expect for the principles developed in physics, biology, and
the like. (Compare the self-defeating efforts being made these
days with Creation Science.) The status of morality tends to be
undermined as we demand more certainty or precision than the
subject of ethics either requires or permits. (This is not a new
problem, however recent may be our forgetting of what Aristot-
le and his successors knew about the appropriate rigor in stan-
dards for each discipline.)

Thus, it has become fashionable for intellectuals to regard
morality primarily as merely "instrumental." According to this
approach, morality is not desired for itself alone, but only for
its usefulness in promoting domestic tranquility and the like.
However, if morality is indeed merely instrumental, then may
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not one sometimes benefit from evading it, so long as one
seems to respect it? A kind of existentialism is thereby promot-
ed.

IV.

These problems have become acute in modem times in
part because our very competent natural scientists have come
to provide the standards for knowing. At what do scientists
aim? The truth, of course. But does not respect for truth itself
depend upon, as well as reflect, a moral stance? Important for
the typical scientist are honesty, satisfaction with having pro-
ceeded in a reliable manner, and confidence in what has been
learned. If a moral stance did not underlie a scientist's ap-
proach, why should he not settle for fabrications of evidence,
for apparent demonstrations, and for stealing other's work so
long as he is not immediately detected? Be that as it may, one
must know and be something before one can make well the
difficult choices one confronts in scientific enterprises just as
in everyday life.

Do not scientists, whether physical or social scientists,
recognize that there is more to morality (including the heroic)
than they can establish with the precision and certainty that
may be required and may often be available for their technical
inquiries? Do they not build, in effect, upon a moral sense, and
do so in a proper and commonsensical way?

This moral sense can still be eroded by some of the impli-
cations of the very sciences that depend upon it. This moral
sense can be further subverted by the desperate measures re-
sorted to by moralistic attempts to revive old-fashioned morali-
ty, vigorous measures that can be seen as tyrannical (especially
by the young) and can be virtuously resisted in the name of
liberty. Also subverting old-fashioned morality, John Van Doren
has reminded us, is the recognition that it has all too often
been used to mask injustices and to justify exploitation.

19951

HeinOnline  -- 20 Okla. City U. L. Rev. 183 1995



Oklahoma City University Law Review

V.

Theoretical inquiries depend not only upon ethical condi-
tions, but also upon unexamined (and ultimately unexaminable)
assumptions about the everyday physical world. Even physics,
the queen of the modem sciences, may not be as productive of
certainty as it seems to many to be.

Thus, to return to our Physics Colloquium, discovering the
"top quark" cannot be the end of the line. Most, if not all,
physicists believe that much more is to come. The indefinite-
ness of the conclusion or goal of a line of inquiry can be as un-
settling (or as productive of uncertainty) as the indefiniteness
of its beginning or premises. Physics, like ethics, must begin
with premises-with things somehow (if not even mysteriously)
intuited or taken from observation.

A special breed of thinkers consists of those who deny that
anything can be truly known (in physics as well as in ethics).
Such people, however, are less of a problem for the community
at large than the scientists who question the basis only of mo-
rality, not the basis of science as well. Thoroughgoing skeptics
are hard for most people to take seriously, especially when
they act (at least about what can or cannot be known) as if
they do know something and conduct themselves as if it mat-
ters what they believe and say.

I do not want, in saying what I have about the inevitable
limitations of the physical sciences, to pull science down, but
rather to raise ethics up. Certainly, I do not want to suggest
that it is impossible really to know anything through the use of
our natural powers alone. An underlying problem here is what
should be done about the modem emphasis upon precision and
certainty as necessary for genuine knowledge. (This is one
influence of Cartesianism among us.) There are costs incurred,
as well as advantages secured, by so determined an insistence
upon precision and certainty as we have become accustomed
to.

VI.

I return to the social scientists who have described, in
much detail for us, the diverse ways of the human race. They
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do not seem to appreciate, or even to look at, the information
they have accumulated from other places and ages. That is,
they do not properly recognize and study moral things as they
naturally manifest themselves in civilized communities. This
leads to many questionable things being said in public about
moral issues without serious examination or challenge.

Consider, for example, the implications of the remarkable
similarity in ethical rules and standards that can be observed
around the world and across millennia, despite the considerable
variety in the circumstances in which human beings find them-
selves. This similarity, which can develop without any substan-
tial contact between races or peoples in their formative stages,
suggests that nature may be a factor here, just as it is for the
similarity (at least enough to permit translations) found in the
quite varied languages that human beings are naturally
equipped for and inclined toward.

Nature may also be seen in the willingness and ability of
people to adopt the practices of others when they are exposed
to them. That is, something equips people to recognize and to
prefer something naturally better than what their circumstances
had theretofore permitted them to develop. Even when they are
mistaken about what is truly better, what they aim at should be
noticed.

We should be thinking more seriously about what we can
and do know about moral matters because of what we observe
all around us. The problem here is suggested by how law stu-
dents have to be instructed about these things: the better such
students are, the more likely it is that they leave college para-
lyzed in their moral capacity these days by the opinions of the
more fashionable intellectuals.

VII.

However much intellectuals may believe that morality is
merely instrumental, they do not usually insist upon this in
talking to the community at large, especially to people that they
depend upon for protection and resources. Why are not such
people told what intellectuals really believe here? Partly be-
cause it would be offensive to say this (and would arouse a
troublesome resentment); partly because morality would be-
come less effectively instrumental (that is, less useful) if it
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should generally come to be recognized as merely instrumental;
partly, perhaps, because it would not be kind to speak frankly
about such matters.

The usefulness of morality is obviously such that divine
revelation has long (perhaps has always) been used by astute
leaders to supplement, as well as to support, whatever basis in
nature that morality may have. Even those intellectuals who do
not accept any divinely-inspired revelation can recognize that
moral standards may be used in settling upon the teaching
appropriate for a people in its circumstances.

What permits this or that revelation to be devised and
respected, and to endure, if it does not rest upon some basis in
nature (unless, of course, it is simply divinely ordained)? And
even if the divine is at work here, must not God look to some
standard in ordaining what He does? The nature of things is
thereby drawn upon even here, it would seem. (See on God's
will and reason, Thomas Aquinas, On Truth, question 23, art. 6.
All this bears upon how revelation is to be understood. This
bears as well upon how the working of Socrates' voice is to be
understood. Must there not have been something by which that
voice took its bearings? This is related to the Platonic insis-
tence that vice is the result of ignorance.)

Can we return to what human beings have long, if not
always, felt and done with respect to moral things? In choosing
among the moral guides that may happen to be available to us,
do we not draw upon prudential judgments? Such judgments
draw in turn upon at least an awareness about the nature of
things, including a fairly reliable sense of what is higher and
what is lower among the many good things available to human
beings.

Ordinary people, including the community at large, have to
be instructed in how they can protect themselves and the truth
against irresponsible intellectuals. Intellectuals have to be chal-
lenged on their own ground, as well as provided reasonable
protection for their dedicated pursuit of the truth, by those who
understand the limitations as well as the achievements both of
intellectuals and of the people who sustain, revere, and yet
naturally mistrust them.

What, then, can be done to restore the status of morality in
our time? Critical to such an effort is the promotion of an in-

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 186 1995



Lessons for the Student of Law

formed awareness of how much human beings naturally rely
upon morality in their intellectual as well as in their social (in-
cluding their erotic) pursuits. It is such an awareness that ex-
traordinary as well as ordinary people should be encouraged to
notice and to insist upon.

C-2. SCIENTIFIC INTEGRITY, UFOs, AND THE SPIRIT OF THE LAW'

For when a desperate man wishes to believe something
however bizarre or stupid, nobody can stop him.

-Chinua Achebe

L

The recent murderous, indeed even devilish, attack upon
Tokyo subway-train passengers, evidently by an apocalyptic
cult, reminds us that it is not all "fun and games" when bizarre
opinions are taken to heart by singleminded people. Some peo-
ple in Japan are prepared, it seems, to kill thousands of their
unsuspecting fellow citizens by the use of nerve gas and other
toxic agents.

We are also reminded by such eruptions of the risks run
because of the toleration that has become fashionable around
the globe, beginning perhaps with the attractive religious tolera-
tion developed since the Enlightenment in Western Europe and
the United States. The public's ability and duty to supervise are
disparaged these days, including any community tendency there
may be to be "judgmental." (One may usefully wonder whether
the Roman Republic was eventually subverted by its assimila-
tion of many strange cults from the East, an assimilation per-
mitted, if not encouraged or even required, by its political and
military successes.) Many more aberrations can be expected in

* This talk was given by George Anastaplo at the Law Panels, American
Culture Association Annual Convention, Philadelphia, Pennsylvania, April 15, 1995.
The epigraph for this talk is taken from Chinua Achebe, Hopes and Impediments
153 (1989).

See also The Trials of Witches and the Tribulations of Witch-Hunters, in
George Anastaplo, Church and State: Explorations, 19 LoY. U. Cm. U. 62, 65-86
(1987).
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the decade ahead, especially as the Millennium draws to an
end: there is a great temptation, if not even compulsion, for
some to make much of the fact that they happen to live at so
special a moment in the vast stretches of human history.

Most of us, upon learning of one more or less peaceful
aberration after another, are probably reassured by the observa-
tion, "Of course, no one takes such things seriously...." But
we are brought up short now and then by still another outburst:
a massacre, or a wave of suicides, or even genocide.

The threats of the demented, fanatical, and murderous are
not sufficiently countered by physical and mechanical means
(such as routine surveillance, police raids, and official punish-
ments). Needed also, perhaps even more, are the restoring and
reshaping of a sound public opinion. What is essential is what
the disaffected believe about their grievances and what the
community believes about its prerogatives. Underlying a sound
public opinion in these matters is the status of truth-seeking
and of truth itself, not least with respect to issues of justice
and the common good.

II.

A relatively benign form of bizarre opinions may be seen in
the UFO-reporting phenomenon. There seems to be a widely
held faith that there are UFOs to be observed. An earlier, and
perhaps milder, form of opinion about extraterrestrial influence
upon human beings is astrology. People continue to consult
their horoscopes the way others consult box-scores. Such con-
sultations may even provide one a ritualistic sense of belong-
ing.

The UFO preoccupation has not yet led to known violence,
however lurid the accounts of some "abductees" may be. But
the communal sense of reality and an authoritative common
sense are undermined, and that can eventually have disturbing
physical consequences, especially as collective self-confidence
is diminished.

This sort of thing may be the natural product of a televi-
sion age which is accustomed to intercontinental missiles and
spaceships. We have come to expect more and more technolog-
ical marvels. The physical evidence for UFO sightings, however,
seems to be substantially that which was surveyed and pretty

[Vol. 20

HeinOnline  -- 20 Okla. City U. L. Rev. 188 1995



Lessons for the Student of Law

much dismissed by the Air Force's Condon Report a generation
ago. (See Edward U. Condon et al., Scientific Study of Uniden-
tified Flying Objects (1969); UFO's A Scientific Debate (Carl
Sagan & Thornton Page eds., 1972))

Even so, we are now offered more and more of what may
be called "psychological" evidence that is, the testimony (often
developed, if not even induced, through hypnosis or other psy-
chiatric ministrations) about the abductions of human beings
(usually in the United States) by often presumptuous and intru-
sive aliens in spaceships. One student of these matters has had
this to say:

Alien-abduction mythology has been one of this
country's tawdry belief manias since the 1960s. It is a
leading case of the anti-rational, anti-science cults that
are flourishing with dismaying vigor in the United
States, and with dismayingly little counterbalance from
people who ought to know better. UFOs in general,
paranormals who bend spoons, parapsychologists who
sense spiritual auras, crystal healers, believers in rein-
carnation, psychic crime-solvers--all of these natural
descendants of tarot-readers and crystal ball-gazers get
uncritical television time and newsprint.

(James Gleick, The Doctor's Plot, reviewing John E. Mack, Ab-
duction: Human Encounters with Aliens (1994) New Republic,
May 30, 1994, at 31) This student anticipates some of my con-
cerns by adding:

It's a dangerous trend. The blurring of distinctions be-
tween real knowledge and phony knowledge leaves all
of us more vulnerable to faith-healers and Holocaust-
deniers of all sorts.

It can be startling to notice how casually testimony about actu-
al physical abductions by aliens is given in the media and heard
(if not truly believed) by the community at large these days.

The modern history of such abduction reports, we are told,
began in the 1960s. (See Mack, Abduction, at 13; Gleick, The
Doctor's Plot, at 32) It was also in the 1960s that a few physi-
cists began developing the Anthropic Principle, a challenging
hypothesis (introduced in cosmology in 1961) to account for
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certain cosmological relations. (See P.J. Hall, Anthropic Explo-
rations in Cosmology, 24 Quarterly Journal of the Royal Astro-
nomical Society 443 (1993); John D. Barrow & Frank J. Tipler,
The Anthropic Cosmological Principal (1986). Since 1961 this
principle has been used to explain a range of cosmological rela-
tions, which most physicists tend to dismiss as mere coinci-
dence.) Thus, two quite different approaches were initiated in
the 1960s, rivalling the account offered in Genesis, in order to
place human beings in the universe.

III.

Discussions of the Anthropic Principle have been largely
restricted to the relatively few readers of technical journals.
Unidentified flying objects, on the other hand, have had flurries
of exploitation by the mass media. Supermarket tabloids rou-
tinely turn up with fanciful stories about them, sometimes to
account for the origins of human life on earth. (UFO buffs
seem to agree with the religious fundamentalists grounded in
Genesis: something extraterrestrial is needed to account for
such origins.)

That the supermarket tabloids should make so much of
bizarre stories may expose the limitations of the education and
yearnings of the typical housewife. Now we have so-called
documentaries on television about UFOs, and especially about
abductions, to confirm, and perhaps contribute to, the inade-
quacies of general education.

Too many people derive meaning in life from their "ac-
quaintance" with celebrities. The more private the aspects of
the life of a celebrity they are privileged to share, the better
they feel that they know her or him-and the more important
they somehow consider themselves. This, too, testifies to the
impoverishment of all too many souls among us.

One can even become a celebrity oneself by being identi-
fied as having been abducted by cruising aliens. One thus be-
comes "somebody," as one's life becomes meaningful or signifi-
cant, if only negatively. People who are otherwise undistin-
guished can thus be fussed over themselves, especially if they
should happen to be studied and reported on by a sympathetic
investigator.
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Mass media exploitation is "jazzed up" by charges of long-
standing, large-scale governmental suppression of evidence
about UFOs. Much is heard particularly of "the Roswell cover-
up," which goes back (it is said) to 1947. Governmental preoc-
cupation with secrecy, particularly during the Cold War, lends
plausibility to some of these charges. (The Roswell incident, for
example, may have involved an attempted concealment of trou-
ble encountered with experimental aircraft.) But at a time when
even the most secret files of the Soviet KGB are being routinely
declassified, it is remarkable (if the UFO-coverup-conspiracy
claims have any merit) that none of the many American offi-
cials "in the know" have told their stories about UFOs, alien
corpses, and the like to the mass media. Fortunes are to be
made by reliable revelations that verify visitations to the earth
by intelligent beings from outer space.

IV.

Obviously, however, the typical UFO fancier cannot de-
pend upon suppressed evidence to justify his faith. Although
some fanciers do believe they have had experiences of their
own with UFOs, ranging from the most ephemeral sightings to
the most traumatic abduction experience, most fanciers have to
rely upon second-hand experiences. This is also what the com-
munity at large must rely upon in assessing the UFO-reporting
phenomenon.

The evidence that the first-hand experiences can offer most
of us (after decades of searching) is limited, indeed virtually
non-existent. It is often argued, by UFO fanciers, that the non-
existence of UFOs has yet to be proved, but it is difficult to
determine what would constitute the proving of the non-exis-
tence of many exotic things, not just of UFOs. Sometimes,
though, a position can be effectively repudiated by the estab-
lishment of its contrary. The virtual abandonment of the Flat
Earth position, for example, is an instance of such effective
repudiation. (I have had an instructive conversation, by tele-
phone, with one of the few remaining Flat Earth advocates in
this country. He lives in California. The old Zion, Illinois Flat
Earth community seems to be gone.)

Of course, there are odd things that we all encounter that
we cannot immediately account for. Often, however, an ac-

1995]

HeinOnline  -- 20 Okla. City U. L. Rev. 191 1995



Oklahoma City University Law Review

counting for some of these odd things becomes available later,
sometimes by chance. The odd things thus accounted for do
not seem to be significantly different in character or appear-
ance, before being accounted for, from the other not-yet-ac-
counted-for instances. Not to appreciate these arguments is not
to understand how things truly are.

Instead of UFOs being discredited as paranormal events
because so little has been found to establish them, there has
been, for some, the opposite result. The UFO lore has become
more and more fanciful, with "sightings" and "abductions" be-
coming regular television "documentary" fare. If nothing else
discourages taking this lore seriously, the triviality of the con-
duct exhibited and the superficiality of the lessons taught by
these supposedly superior extraterrestrial visitors should do so.
These, too, should leave us with doubts about the genuineness
of these experiences as reported.

V.

Fundamental to an informed assessment of any faith in
UFOs on the basis of the evidence thus far available is a recog-
nition of how modem scientists deal with data and theories.
The way that UFO lore is promulgated and regarded, by parti-
sans and by the mass media, reflects their scientific illiteracy
and their inadequacies as logicians. (Lucretian skepticism is
salutary here.)

Common sense, of the kind that a sound legal system de-
pends on, has to be insisted on when fancifulness threatens to
take over. Such common sense is epitomized by the two great
founding documents for Americans which were drafted in this
city more than two centuries ago, the Declaration of Indepen-
dence and the Constitution of 1787. Advocates of the most
popular UFO position tend to discourage being too literal in
distinguishing between true and false. (See, e.g., Mack, Abduc-
tion, at xi) There can even be encountered such double talk as
may be heard when there is hedging about "the problem of
defining in what reality the abductions occur." (Gleick, The
Doctor's Plot, at 34 (quoting Dr. John Mack))

The spirit of the Anglo-American system of law, including
the rules of evidence, can be useful here. Law must deal, much
more than do the physical sciences, with passions and self-
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interest when judging what is likely to be the truth on any par-
ticular occasion. Do science and logic provide a standard for
the most rigorous discovery of truth? The limits of science, for
many people, are suggested by an observation by Mark Twain:
"There is something fascinating about science. One gets such
wholesale returns of conjecture out of such a trifling invest-
ment of fact." (Mark Twain, Life on the Mississippi, chap.
XVII)

It is law, with its standards and processes, which helps
shape and discipline the community at large. This makes it es-
sential for lawyers to respect both the purposes and the limita-
tions of their profession. Such exhibitions as the current O.J.
Simpson trial represent a perversion of legal processes, just as
UFO revelations represent a perversion of both scientific and
journalistic processes. (See, e.g., Anastaplo, On Crime, Crimi-
nal Lawyers and O.J. Simpson, 26 Loyola University of Chi-
cago Law Journal 455 (1995))

Unfortunately, the public does not respond with the dis-
dain, if not outrage, that it can and should to the manipulations
it has been subjected to with respect both to the Simpson trial
and to UFO revelations. Why not? Evidently because the public
does not know better, or because it does not care, or because it
no longer believes it should be "judgmental"? Or is all this re-
garded as simply entertainment?

Vital to a sound moral, as well as scientific, approach is a
reliable awareness of nature. (It is the long-term effect of na-
ture, by the way, that tends to make old religions more humane
than new religions.) A proper study of human nature can make
us cautious about the old adage, "Seeing is believing." It may
well be, as often as not, that "believing is seeing." It matters
very much, therefore, what the observer believes before he
surveys his domain.

VI.

When one notices what the modem physicist has come to
believe, it makes even more striking the firm repudiation by
him of the many UFO reports and conjectures that we have
heard thus far. That is, scientists are willing to accept the most
fantastic notions: that there are vast galaxies virtually without
number in the universe; that it is possible that there is life (per-
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haps even intelligent life) elsewhere in the universe; and that all
of the matter that now makes up our galaxy was once com-
pressed into the size of, say, a golf ball.

These and like notions have momentous implications, af-
fecting what human beings can take seriously about and in time
and space. Our understanding both of human nature and of
proper conduct can be profoundly affected by such opinions.

But it does not follow that "they" are visiting us. Astrono-
mers, physicists, and paleontologists, it has been argued, "are
the sorts of people best equipped to explain just how infinitely
unlikely it is that our corner of the universe should be receiving
alien visitors in such strikingly near-human form at just the eye-
blink of history when we have discovered space travel."
(Gleick, The Doctor's Plot, at 35) To believe in visiting aliens,
on the basis of the flimsy evidence available, ignores well-estab-
lished findings about the qualities of matter (including limits
related to the speed of light) and says much about our self-
centeredness and about our fears and desires. (This is related
to the status among us of medicine in the service of self-preser-
vation.)

An informed grasp of how we have been conducting our-
selves with respect to these matters can help us to see what
moves peoples toward the revelations and the organized reli-
gions that they embrace. We may better appreciate thereby the
ancient tales of the marvelous.

A disciplined common sense can also help us to identify
and to respond usefully to better and worse forms of mythology
and religion. A proper response here depends upon mature
political judgment, which in turn depends upon, and nourishes,
a sensible legal system. (On the prophet as stateman, see supra
note 256 of this Oklahoma Collection.)

VII.

Maturity with respect to these matters permits us to recog-
nize that the fantasies of our day take contemporary science
and, even more, contemporary technology into account. UFO
sightings, with or without abductions, may be our adaptations
of the experiences and responses that once could be attributed
to ghosts and witches-and, even earlier, to angels and proph-
ets. (Ghost stories can be instructive for the assumptions they
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reveal about the human soul. Is the story of Joan of Arc, for ex-
ample, an anticipation of the abductions reports we are offered
these days? See, e.g., Anastaplo, On Trial, 23 Loyola University
of Chicago Law Journal 765, 919 (1991))

Our UFO fanciers are likely to reject, or at least they tend
not to be interested in, accounts of angelic visitations and the
divine. Are not such visitations as "solid" as the UFO sightings
that are made so much of? Should not UFO fanciers expect the
world at large to treat their observations and theories with at
least as much skepticism as these fanciers typically have for
tales about angels, prophets, and the like? Here, as elsewhere,
believing can induce seeing.

Not only should the lessons of science be brought to bear
upon these claims, but also a rehabilitation of government is
called for as a means for expressing and developing sound
communal opinion. The emphasis here should be upon how we
know things, even more than upon the moral standards we
invoke. We should insist, that is, upon a rigor of proof appropri-
ate for the law and for sound social discourse. The usefulness
of such journals as The Skeptical Inquirer, however doctrinaire
they may sometimes seem, should be recognized.

All this is not to deny that the considerable activity by
UFO fanciers may have its uses. The investigations made and
the data collected by them may someday be instructive, just as
were the investigations made and the astronomical data collect-
ed in the ancient world by astrology fanciers. Already instruc-
tive have been the inducements we have had to think both
about what the standards of scientific and other reasoning are
and about what extraterrestrial life has to be like.

The recent reflections by Robert McNamara upon the Viet-
nam War help us understand how a general trust in an authori-
tative community opinion may be both exploited and under-
mined. We are also reminded thereby that wrongheaded govern-
mental actions can lead to far more damage, physical as well as
spiritual, than the most deadly cults are capable of.
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VIII.

How then, do matters stand with respect to UFOs? Much
the same as they do with respect to other aberrations that ap-
pear as parodies of traditional revelation or as perversions of
the physical sciences.

Various of the cults we encounter these days, including a
couple of them that I ran across on my way to the convention
this morning, rely upon "abduction" accounts of their own. (A
standard response, in some quarters, is to have recourse to
counter-abductions called "liberations" and "deprogrammings.")
Contemporary abduction accounts (aside from those connected
with perhaps, say, epilepsy) may reflect the strains and liinta-
tions of modem life, if not of self-government especially, and of
the toll that modem life takes of the sense of community and
hence of the sense of restraint.

The sense of the community may ordinarily find expression
in the lessons laid down about troublesome superstitions. (Con-
sider, in Chapter 34 of Mark Twain's Huckleberry Finn, how a
slave is scolded by his master for his faith in witchcraft.) Does
superstition make one more susceptible to slavery, or does
slavery tend to make one more superstitious? An even more
pernicious superstition, especially if self-government is to be
recognized in its full dignity, is that which attempts to justify
the institution of chattel slavery.

What are the causes of receptivity to the aberrations we
have noticed? Chance can play a part. So can social circum-
stances which may be in part due to chance. And so can per-
sonal passions, which can be heightened or distorted when one
is tired or alone, especially in the dark. In some situations the
apocalyptic can seem normal, if not even "natural."

One could be reminded during the Good Friday service we
attended yesterday in the historic St. Peter's Episcopal Church
here in Philadelphia, of the intensification of the elements that
lie at the heart of Christianity: darkness, anger, suffering, the
fear of death, hope, love, and light. We can see there, as we can
upon contemplating our dreams, that the imagination has its
uses when it moves within appropriate limitations.
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IX.

I return, however briefly, to the deadly cults with which I
began. Have we not become accustomed to, if not comfortable
with, manifestations (if only, usually, verbal manifestations) of
the Satanic in our lives? (Consider the status of the Satanic at
the 1993 Parliament of the World's Religions, something which
some Greek Orthodox participants found offensive. See
Anastaplo, On the Use, Neglect, and Abuse of Veils: The Parlia-
ments of the World's Religions, 1893, 1993, in The Great Ideas
Today 30, 4143 (1994)) This toleration of the Satanic may be
related to our inclination to put up with considerable licen-
tiousness among us. (One may even be embarrassed these days
if one has to speak publicly against licentiousness.)

We have become accustomed as well to having all kinds of
bizarre notions promulgated among us without serious chal-
lenge-and some of these do have deadly consequences. Cen-
sorship, at least in our circumstances, is not a remedy-but
neither is a "don't care" or a "none of our business" response.

The various atrocities we witness monthly, if not weekly,
depend in large part upon beliefs about things that we should
be able to say are simply not so. Thus, as examples, both the
heaven-bound suicide-bomber and the man who devotes every-
thing to his physical self-preservation are woefully mistaken
about the nature of human life and of the world. Related to
both of these delusions is our mania about guns.

Censorship has to be distinguished in practice from an
insistence by the community upon sound opinions. The pro-
cesses of the law, when pursued effectively, help discredit un-
sound opinions and help teach and confirm common sense for
the community at large. (For example, we can see in the can-
cerous O.J. Simpson trial what happens when legal processes
seem to be pursued without evident regard for their intended
purpose.) Legal skepticism can be useful, but only if kept with-
in proper limits.

Fundamental to a healthier state of affairs is a community's
revived confidence in its ability to distinguish between salutary
and pernicious opinions and in its right as well as its duty to
encourage the salutary and to discourage the pernicious. Hard-
headedness is needed here, but not mean-spiritedness. A salu-
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tary hard-headedness is promoted by the proper study of the
law. A systematic inquiry into the UFO-reporting phenomenon,
for example, can help us think both about how we should think
and about how we should respond to the bizarre opinions by
which we are all too often bedeviled.

C-3. THE NEEDS OF A FREE PEOPLE: REFLECTIONS ON THE

OKLAHOMA CITY BOMBING*

E Pluribus Unum

-The Great Seal of the United States

L

Critical to any serious inquiry about the First Amendment
and its "freedom of speech [and] of the press" have been, as we
have seen this semester, questions about what must be believed
and done if we are to continue to benefit from our perhaps un-
precedented liberty. The emphasis has been placed in our inqui-
ry upon the political discourse that was traditionally considered
primary to freedom of speech protection, rather than upon the
"freedom of expression" which is made so much of today. Nei-
ther unlawful action nor the use of speech for the furtherance
of unlawful acts was anticipated by the Framers of the First
Amendment as an object of their concerns. Nor would they
have had any sympathy with attempts to justify unlawful acts
as forms of protected expression, however much they them-
selves may have resorted at times to unlawful acts in resisting
tyrannical authority.

There is, we have seen, nothing automatic about the way
that the system of freedom of speech works for our benefit.
Rather, our system depends upon effective responses, by sensi-
ble and informed citizens, to the abuses of freedom of speech
that are probably inevitable. Such responses are more likely

* This talk was given by George Anastaplo at the Loyola University School of
Law, Chicago, Illinois, April 25, 1995.

See also GEORGE ANASTAPLO, THE CONSrITrrIONAus NOTES ON THE FIRST
AMENDMENT (1971); infra app. C-4 of this Collection.
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when the community is aware of its prerogatives as well as of
its limitations and when citizens are aware of their duties as
well as of their rights.

Dreadful acts, such as the bombing of a federal govern-
ment office building in Oklahoma City on April 19, 1995, can
put our principles to the test as we try to determine what a free
people may do to control the abuses of liberty, a people that
knows why it is obliged to run the risks that it does. Among the
risks run are the terrible things that may be done by a minori-
ty-by often pathetic people-who really do not know what
they are doing.

I.

A few days before the Oklahoma City bombing I happened
to give a talk, at a legal scholarship panel in Philadelphia, about
the outbursts of violence that we have been witnessing around
the world with a particular emphasis on cults and their conse-
quences. [There were set forth at this point, in this Loyola Uni-
versity of Chicago talk of April 25, 1995, the opening section (of
four paragraphs) and the closing section (of five paragraphs) of
my April 15, 1995 Philadelphia talk, which talk is set forth in its
entirety in Appendix C-2 of this Oklahoma Collection.] I noticed
in my Philadelphia talk the limits of "physical and mechanical
means" in dealing with the acts of "the demented, fanatical, and
murderous." Among these means is the resort to such ultimate-
ly self-defeating measures as the death penalty, something that
will probably be politically impossible to forego in any Oklaho-
ma City murder case following upon that dreadful bombing. It
can be dramatic, and usefully so, to hunt down the perpetrators
of atrocities, making it clear thereby that people who do evil
things will surely be caught and punished. The eventual detec-
tion of the Oklahoma City bombers, on the basis of minute
clues, could have the effect of divine justice. (See Feds Zero In,
Chicago Sun-Times, Apr. 22, 1995.)

Even so, it can lead us astray to make too much of con-
victing and punishing the criminals in these matters. It is like
relying too much upon physicians to take care of the health of
the community, without addressing the opinions and hence the
ways of life which routinely put people's health in jeopardy.
There may even be something materialistic and hence short-
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sighted about placing the emphasis upon trials and punishment
that we sometimes do. It can tacitly encourage people to do
whatever can escape detection-that is, whatever people are
fairly sure they "can get away with."

III.

Often, of course, it can also help to address the causes of
most crimes-the poverty, discrimination, and other social con-
ditions which contribute to so much of our ordinary crime
today. But there are limits to any community's effectiveness in
taking care of, by removing the occasions for, any grievances at
home or abroad. There are times, it seems, that no community
effort, even if undertaken in the utmost good faith, will satisfy
everyone who threatens domestic tranquility, especially if some
people continue to believe the things that they do. Thus, no
matter how formidable the criminal justice system and no mat-
ter how compassionate the social welfare system, some tor-
mented souls may still have to be dealt with, perhaps even by
force.

The tormented need, among other things, instruction about
how their grievances should be regarded and acted upon by
them. People do need to be held responsible for what they say,
if only by the sensibleness and vigor of what is said by others
in response to their complaints and threats. In this way, it can
be hoped, the cause of civility is encouraged.

IV.

I indicated in my Philadelphia talk ten days ago that some-
thing more than addressing grievances and punishing criminali-
ty may be needed to discourage the most frightful actions about
which we are concerned these days. This is especially so in a
free society, where there are a high level of unimpeded mobility
and virtually unlimited (and probably unlimitable) access to the
ingredients with which lethal concoctions can be made, no
matter what law enforcement agencies try to do.

I was reminded of this yesterday morning as I went to a
meeting in a public building just across from the NBC Tower. A
van was parked alongside the building, with its tailgate open
and in which could be seen a dozen bags, comparable to the
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bags in which the Oklahoma City fertilizer must have once been
packed. Two men, evidently connected with the van, were
standing alongside it and speaking earnestly in a foreign
tongue. Such scenes must be repeated thousands if not hun-
dreds of thousands of times in this country every day. Almost
always, of course, the "suspicious" men involved are simply
trying to make a living, and all of us would lead far poorer lives
if every such situation that we notice had to be investigated
further and evaluated.

What we need then-to develop the argument I made in
Philadelphia-is to challenge (and thus to change, or at least to
silence and neutralize) the opinions significantly responsible for
frightful actions. The actions we are most concerned about are
those that can be done by people with ordinary mental capaci-
ties, not by the more thoughtful or original people. The critical
opinions of "ordinary people," about both "facts" and "values,"
have to be addressed. It is sometimes said that the critical
opinions here are those held by fundamentalists, whether of the
Left or of the Right, whether secular or religious. And, it is said,
such fundamentalists cannot be reasoned with. Even so, are
there not causes of, or foundations for, the opinions held by
even the most zealous among us? After all, people are not born
with such opinions. There are things upon which their opinions
depend-and those things can often be dealt with, preferably
respectfully, but always firmly.

The community has to take an interest in various beliefs.
No beliefs should be immunized from public investigation sim-
ply because they happen to be regarded by some as fundamen-
tal. Of course, prudence has to be exercised in addressing cher-
ished opinions, lest unnecessary controversy be aroused. But
the political and social consequences of any set of opinions,
however labeled, are fair game for the conscientious citizen to
examine and, if need be, to challenge or at least to shun.
Among the matters that may at times be necessary to examine
is what is said and meant by some people when they talk about
God, Heaven, and the Apocalypse.
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V.

Public-spirited challenges to dogmas accepted by some,
especially dogmas of a pernicious tendency, may have to draw
upon long-standing opinions that the decent, well-established
community depends upon. We are not in the realm here of
constitutional, legal, or law-enforcement issues; rather, we are
in the realm of education for political and moral health (to
which a soundly-oriented religion might contribute).

It greatly matters what is thought and said, or at least what
is said, in the community about right and wrong, about friend-
ship and hospitality, about justice, about honor and compas-
sion, and about the duties owed to others. Serious discussions
about these and like matters should be common in our public
discourse, not least in the entertainment that we share.

People need to have impressed upon them the fact that
they should not speak in certain atrocious ways without risking
serious personal repercussions for themselves. They have to be
shown what they are really doing-that it is not good or manly
or right, that it is not truly human, for them to continue to do
so, however lawabiding they may generally be. We should not
be shy about identifying and repudiating the bizarre opinions
that we encounter. A certain rationality and humanity may be
thereby appealed to. Of course, the lunatic may be difficult, if
not impossible, to reach thus. But the lunatic is rarely effective;
he, because of obvious aberrations, will usually be subject to
detection and restraint before he can do much mischief.

Many of our misconceptions about the place of rights and
duties in our scheme of things are related to a confusion among
us between the public and the private. Some private things,
such as one's personal sexual conduct, are now disclosed when
they should not be; some public things, such as the education
of children, are now treated as if they were completely private
matters.

VI.

Among the things needed for promulgating and maintaining
sound opinions about matters both public and private is a rec-
ognition of the role of nature in shaping and helping us recog-
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nize the standards by which we should be guided. The role here
of nature means, among other things, that people elsewhere, as
well as diverse groups in our own country, can reasonably be
appealed to with respect to the most important matters that
affect human relations. Nature should help people identify the
ugly or the grotesque for what it is.

The standards to be looked to, then, are not limited to our
time and place. Nature tends to be put to good use, in our cir-
cumstances, in not only Shakespeare but also in the Bible (even
though no explicit use of the term nature is made either in the
Old Testament or in the Gospels). On the other hand, the mis-
guided people I have been talking about, whose atrocities have
to be anticipated, often depend upon misreadings of the Bible,
of the Constitution (especially its Second and Tenth
Amendments), of history, and of nature herself. At the same
time, such people can be offended, and thus can be provoked,
by the publicized abuses of nature by the more sophisticated
among us.

Nature should also help us retain a sense of proportion in
our responses to the calamities we happen to have visited upon
us from time to time. Dreadful as the Oklahoma City bombing
is, for example, it can be dwarfed in its magnitude, if not in its
moral implications, by the number of premature deaths which
drunken drivers, gun distributors, tobacco manufacturers, and
Cold Warriors have been responsible for in recent decades. Be
that as it may, the misguided among us, insofar as they depend
upon unexamined opinions, need the help that logic, science,
moral teachings, civics lessons, and common sense can provide.

VII.

Also needed for promulgating and maintaining sound opin-
ions among us is, as I have indicated, the promotion of confi-
dence in the prerogatives of the community. Particularly to be
countered here are the somewhat fashionable opinions about
the illegitimacy of government that we hear all around us. This
irresponsible talk contributes to the subversion among us of a
sense of citizen discipline.

These unfortunate developments, which can be provoked
by heavyhanded if not thoughtless governmental measures, may
ultimately depend upon illusions about what is truly one's own.
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What, in our circumstances, makes any property one's own? We
hear more and more about people who consider virtually all
taxation to be robbery and virtually all regulation to be enslave-
ment. Yet they want to be protected by expensive armaments
from foreign enemies and to be provided state-of-the-art high-
ways upon which they can drive in safety.

There may be something childish about much of the cur-
rent libertarian impulse, an impulse which sometimes seems to
be growing in strength. Certainly, there are all kinds of illusions
abroad in the land today about what we can have and enjoy on
our own. It is not sufficiently appreciated how natural it is for
human beings to rely upon the conventions that a community
may chance to develop, including the rules it may have about
the allocation, sharing, and transfer of property.

Also illusory is what various of the "patriots" among us are
saying these days about the right of revolution endorsed by the
founders of this country. We are being offered as well, in hor-
rendous displays of one-man campaigns of revenge and destruc-
tion, monstrous mockeries of a laudable self-reliance. It is clear
both from the Declaration of Independence and from the con-
duct of the founders that the "right of revolution" principle
looks to the replacement of bad government by good govern-
ment, not to the elimination of government altogether, the ad-
vocacy of which the founders would have regarded as at best
an amiable fantasy and as at worst dangerous nonsense.

VIII.

The promulgation and maintenance of sound opinions
among us need as well the willingness to place restraints upon
what is generally or routinely available in our everyday life. No
doubt, it would be self-defeating in our circumstances to at-
tempt to completely suppress the harmful effects in this coun-
try of such things as alcohol, tobacco, automobiles, and fire-
arms. (Our self-defeating war on drugs is instructive here.) On
the other hand, it is destructive to the sense of community to
deny the community any role in regulating such things, includ-
ing (in effect) the opinions we have about them and about our
duty and power to deal with them.

Much the same can be said about the harmful effects of
the violence and sensuality to which we are routinely subjected
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in the name of entertainment and news. Insensitivity, if not
even perverse appetites, are likely to be developed or at least
legitimated by such relentless exposure.

All of these private offerings and private indulgences are
compounded in their corrupting effects by what government
does to us-at home, by such assaults as the recourse not only
to the death penalty but to ever more prisons; abroad, by such
assaults as the Vietnam War, which helped undermine among
us faith in government. Nor did the final Waco action, which
occurred two years to the day before the Oklahoma City bomb-
ing, ever make much sense. Were not the deluded criminals
besieged in the Branch Davidian compound in effect securely
imprisoned by the government before the attempt was made to
take them in hand in order to continue to imprison them?

Symptomatic of the steady weakening of the moral fibre of
our people, to which government is contributing, is the growing
reliance upon gambling revenues, instead of upon taxation, to
finance the services that the community obviously needs. The
official promotion of gambling among us encourages people to
believe that diligent effort and old-fashioned virtue are not the
keys to success and happiness.

IX.

Finally, in this inventory of what is needed for the promul-
gation and maintenance of sound opinions in this country, there
is the understanding of what it means to be truly free. Some of
the disaffected among us make much of governmental tyranny,
but they are so bedeviled by fear and anger that they cannot
see that they have enslaved themselves. Certainly they do not
see that one is free only if one thinks, talks, and acts as one
should.

Self-centeredness must be countered, including that form
of it which makes much of fearfulness and self-preservation.
Self-interest finds everyday expression among us in our reliance
upon a free-market system. That form of economic organization
can, with all of its considerable benefits, make ever more peo-
ple feel vulnerable, especially when technological developments
deprive them of the economic and social security which they
had once expected.
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Both the widespread vulnerability felt and the desperate
measures relied upon by all too many of our unduly disturbed
fellow-citizens testify to the childishness (the sometimes cruel
childishness) that is coming to be fostered by our way of
life-and to which irresponsible newspaper publishers and
broadcast executives, as well as over-ambitious politicians, con-
tribute. Consider, for example, the amount, as well as the kind,
of entertainment (including an excess of commercialized
sports) to which we have become addicted. At times, it can
seem, even the most violent and destructive "scenarios" that
troubled people conjure up and publicize are regarded as no
more than still another form of "fun and games." We, as a self-
governing citizen body with considerable experience, should
know by now how to do much better than this.

C-4. BETTER AND WORSE RESPONSES TO THE OKLAHOMA CITY

BOMBING*

Nothing in excess.

-Inscription in the Temple
of Apollo at Delphi

L

The Oklahoma City atrocity of April 19, 1995, has elicited a
number of more or less natural responses both in Congress and
in state legislatures. One response, offered by Senator Dianne
Feinstein as an amendment to the anti-terrorism bill, Senate Bill
735 (in the 1st Session of the 104th Congress), is a proposal to
this effect (to be included in 18 U.S.C. § 842):

It shall be unlawful for any person to teach or demon-
strate the making of explosive materials, or to distribute
by any means information pertaining to, in whole or in
part, the manufacture of explosive materials, if the per-

* This statement was prepared by George Anastaplo for Senator Dianne
Feinstein (Democrat, California), June 5, 1995. Thereafter an epigraph was added, a
few refinements were made in the text, and two addenda were provided.

See also supra Appendix C-3 of this Collection.
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son intends, knows, or reasonably should know that
such explosive materials or information will be used for,
or in furtherance of, an activity that constitutes a Feder-
al criminal offense or a criminal purpose affecting inter-
state commerce.

I, as a student of the First Amendment, have been invited, on
behalf of Senator Feinstein, to comment on her proposal inas-
much as it does place restrictions upon talk that might other-
wise be indulged in among us. I welcome this opportunity to
bring First Amendment principles to bear upon this matter and
to suggest as well how matters of this kind should be discussed
at this time.

The Feinstein provision does not seem to me to be, on its
face, unconstitutional, at least so far as the First Amendment
bears upon this matter. In fact, this provision appears to be a
specialized variation upon many laws, both state and national,
which have long forbidden the kind of activities referred to
here when they are undertaken with criminal intent. (See, e.g.,
18 U.S.C.A. § 231(a) (West 1995); United States v. Featherstone,
461 F.2d 1119 (5th Cir. 1972))

II.

It is salutary to keep in view the kind of talk that is clearly
protected by the First Amendment, talk that is not to be subject
to such curtailment as may be contemplated here. Rigorously
protected talk includes discussion of issues related to the mat-
ters addressed by the Feinstein proposal. That is, the law
should not interfere with citizens when they undertake to dis-
cuss such matters as the ease with which powerful explosives
can be manufactured and detonated in this country and such
matters as what can or should be done about such manufacture
or detonation.

This kind of discussion is different in kind from instruc-
tions about precisely how explosives may be manufactured and
detonated. Such instructions, in the detail needed for the mak-
ing and use of bombs, are hardly necessary to be bandied about
publicly by citizens debating what should be done in meeting
the threat about which they are properly concerned.
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The issue here, then, is not a First Amendment issue, ex-
cept perhaps if an attempt should be made to interfere with the
distribution of any material (licit or illicit) in advance of publi-
cation. Any pre-publication interference raises the traditional
"prior restraint" (or censorship) objections associated with
freedom of the press. (I will return to the discussion the quite
limited issue of prior restraints.)

III.

It is implied in what I have said thus far that the talk that
is clearly protected by the First Amcndment, and hence not
subject to such curtailment as is contemplated by the Feinstein
proposal, is any discussion that is part of an effort by citizens
to determine what should or should not be done as a matter of
public policy.

The rigorously-protected talk anticipated by the First
Amendment is, in brief, political discourse (in the widest sense
of that term). This kind of talk does not include routine com-
mercial speech (including advertisements), pornography and
obscenity, planning for criminal activity, and related forms of
expression. Common-sense distinctions should be apparent
here. These distinctions would rule out anyone's instructing
others in how to make explosives, especially when it is known
to the instructor that the explosives being talked about are to
be made and used by his students as part of an illegal enter-
prise. (It can be irrelevant here whether the instructor "ap-
proves" of what he knows that his students intend to do with
the instructions provided them.)

Some civil libertarians attempt to immunize virtually all
talk from governmental regulation, but a stable community
would be difficult, if not impossible, if this should ever become
the rule. Others have gone so far as to justify actions, including
some violent actions, as forms of expression that are entitled to
freedom of speech protection; but even these theorists are
reluctant to argue that blowing up public buildings should be
considered a form of expression protected by the First Amend-
ment.
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IV.

Although the talk addressed by the Feinstein proposal is
not protected by the First Amendment as originally understood,
there can still be due-process or rule-of-law concerns to be
taken into account here by the constitutionalist. The wording of
the proposal reflects the fact that most of the instructions and
demonstrations referred to are likely to be beneficial (or at
least harmless). That is, there are many legitimate uses for
explosives in our everyday life. The catch in the language of the
proposal is the "reasonably should know" phrase. That phrase
runs the risk of intimidating, if not catching, far more people
than necessary in our circumstances. Several of my academic
colleagues, both physical scientists and law professors, have
expressed grave reservations to me about this phrase. It is
likely to be troublesome.

Obviously, the problem here is how to identify and penal-
ize the evil-minded or the grossly reckless without interfering
with most (quite proper) conduct. A chemistry professor, for
example, "reasonably should know" that an occasional student
of his will put his teachings to wicked uses. Should he, as a
teacher, be faulted if he decides this risk is worth running for
the sake of being able to instruct large numbers of students in
the overwhelmingly beneficial science of chemistry? Consider
also what the "reasonably should know" term says about the
vulnerability of those American newspapers which have de-
scribed in some detail how the Oklahoma City bomb was made
and detonated. Such descriptions might well be discouraged,
but should they be considered criminal? I commend, therefore,
the Senator's willingness to have the troublesome "reasonably
should know" phrase removed from her proposal.

Perhaps it would be better to address this particular aspect
of the problem by relying upon measures, not necessarily
criminal law measures, that require commercial vendors of
volatile or dangerous materials and equipment (or the dispens-
ers of related instructions) to be careful about whom they deal
with, to keep accurate records of business transactions, and
generally to know their customers. Civil remedies, including
damage awards, may even be provided for against irresponsible
suppliers. Our experience with dramshop acts could be usefully
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consulted here. (One might wonder whether the same approach
should be taken in dealing with the manufacturers and com-
mercial vendors of firearms. Consider, for example, how the
Feinstein proposal would look if the destructive use of firearms
should be substituted for the destructive use of explosive mate-
rials.)

A special form of the due process problems being consid-
ered here may be seen in the prior restraint issue that is so
sensitive in any review of the Anglo-American freedom of the
press law. There has been, since the eighteenth century, a very
strong presumption against measures that interfere in advance
with any particular publication, no matter what the subject-
matter of the intended publication may be or what penalties
might properly follow upon such publication. (I take up this
issue again in a subsequent section of this statement.)

V.

I now return to traditional freedom of speech consider-
ations. Exercises of freedom of speech help us to assess the
possibilities and limitations to be expected in making an effort
to handle the domestic terrorism problem in the way that is
attempted in the Feinstein proposal. Freedom of speech is exer-
cised by me, for example, throughout this statement.

An exercise of freedom of speech permits us to examine
the effectiveness of the proposal under consideration, aside
from any issue of constitutionality. One should not be surprised
to have the proposal regarded by some as likely to be futile, if
not even "counterproductive." If the proposal is unduly relied
upon, however useful it may be in encouraging the thoughtless
to think more about the causal talk they indulge in, it can help
lull us into a false sense of security. In addition, such a statuto-
ry provision, if not carefully refined, is likely to offend some
who are very (perhaps too) sensitive to constitutional propri-
eties, thereby increasing opposition to responsible government.
Matters can be made even worse, of course, if such a statute is
abused in its application by overly zealous prosecutors.

Raising objections about some of the measures likely to be
spawned by the dreadful Oklahoma City bombing, and about
reliance upon such responses as the death penalty, can be quite
controversial. It is this kind of controversy that makes the First
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Amendment and its freedom of speech protection particularly
important for us. Fundamental issues do have to be examined;
questionable proposals do have to be challenged, no matter
how popular they happen to be for the moment. This is one
reason why we have to be particularly careful not to rely upon
remedies, however unobjectionable they may be in principle,
which undermine in practice an effective freedom of speech
among us.

The issues posed by the Oklahoma City bombing are, in
the final analysis, neither constitutional nor legal, in the ordi-
nary sense of those terms. The fundamental issues here are
moral and political. The community at large needs to recognize,
examine, and reaffirm the opinions that it relies upon about the
good and the bad, about order and liberty.

VI.

The risk of futility in these matters was dramatized in the
1979 litigation following upon the attempt of the United States
Government to prevent the Progressive magazine from distrib-
uting an article, based upon already-published materials, on
"how to make a hydrogen bomb." Even though the government
had the Atomic Energy Act of 1954 on its side, as well as a
widespread public fear of nuclear weapons, it could do no
more than delay the publication of this controversial magazine
article for six months. Nor was the government able to indict
and punish those responsible for the writing and eventual publi-
cation of this article in the November 1979 issue of the Progres-
sive.

The Atomic Energy Act restrictions have always been more
severe than those contemplated by the Feinstein proposal. The
act even classifies certain descriptions as "secret" or "restrict-
ed" at birth, in effect, no matter who originates the ideas in-
volved. This, however, did not keep the Progressive suppres-
sion from provoking a fierce freedom of speech debate. If even
hydrogen-bomb information and "instructions" could not be
effectively enjoined from publication, or if their dissemination
could not be punished at all, what reasonable hope is there of
curtailing, by means of prohibitions and threats of a criminal-
law nature, the distribution of materials about ordinary (non-
nuclear) explosives? I do not suggest that the First Amendment,
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when invoked here, is relevant. However, I do know that it is
likely to many to seem to be relevant and even controlling.

Of special significance here is how the case was mooted in
the Progressive litigation. No other journal was enjoined just
because the Progressive happened to be. Nothing kept other
journals from researching, preparing, and publishing the kind of
information collected in the Progressive manuscript, so long as
that information was not supplied by the Progressive. (The case
itself was accidental in its origins. In the normal course of
things, the government would never have had a chance to en-
join the Progressive's publication, since it would learn about it
only after it had been already published. But one of the experts
consulted by the Progressive consulted in turn the Department
of Energy, and one thing led to another.) When others pub-
lished the kind of material planned for the suppressed Progres-
sive article, the government dropped its efforts with respect to
the Progressive. All of this points up the difficulty in this coun-
try of relying upon either injunctions or the criminal law to
keep people from telling other people what they know about
harmful processes. (See, e.g., United States v. Progressive Inc.,
467 F. Supp. 990 (W.D. Wis.), reh'g denied, 468 F. Supp. 5 (W.D.
Wis.), dismissed, 610 F.2d 819 (7th Cir. 1979); Morland v.
Sprecher, 443 U.S. 709 (1979); New York Times v. United
States, 403 U.S. 713 (1971) (the Pentagon papers case))

VII.

It is difficult enough, we are learning, to control nuclear-
related substances. Far more difficult, as we have always
known, is the control of such substances as were used in the
Oklahoma City bombing. The substances and techniques used
there are, as it is well known, generally available. I recently
received a briefing from an eminently law-abiding North Caroli-
na farmer about the ease of acquiring and mixing the materials
(fertilizer and fuel oil) evidently used in Oklahoma City.

Indeed, a lot of potentially dangerous materials and pro-
cesses are readily available in other fields as well-such as
medicine and engineering-which can be even more destructive
if put to improper use. Unfortunately, there are always some
that a teacher knows will be likely to put his instructions to
such use. The element of criminal intent can be critical here,
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but relying upon that is quite limited in the assurance that it
can provide us. (See, e.g., Michael Janofsky, Man's Motives
Questioned in Plague Germ Purchase, New York Times, May
28, 1995, at 10)

VIII.

Proper and competent police work, backed up with threats
of recourse to severe sanctions upon the apprehension and
conviction of the wicked, is also important here. It may help as
well to develop techniques which make it easier to trace the
source of improperly-used materials, and perhaps even to re-
duce the adaptability of common substances for explosives.
Useful cooperation here by manufacturers and distributors can
be directed by law.

I have suggested that much of what is desirable in some of
the immediate statutory responses to the Oklahoma City bomb-
ing is already addressed by such laws as those against acting
with criminal intent. Certainly anyone who undertakes to coop-
erate in a criminal plot, such as the destruction of a public
building, is already at risk legally. This does not mean that the
Feinstein proposal might not be useful for publicizing the
community's natural determination to deal vigorously with the
bombing of public buildings.

Care must be taken, however, not to permit "conspiracy"
hunts to rampage unchecked. Conspiracy theories both reflect
and promote paranoid tendencies, private as well as public.
Desperate campaigns against conspiracies can lead to a crip-
pled society, with only an illusion of security provided. An
extreme case of such crippling, with devastating consequences
for everyone immediately concerned, was what happened over
decades in the Soviet Union. In addition, some of the excesses
of the Cold War mentality did not do us much good in this
country either, perhaps even contributing to the fear and irra-
tionality that have found expression in the Oklahoma City
bombing. This does not excuse that bombing, of course, but it
helps us understand what happened. A proper understanding,
including the reining in of our national passions, can help us
prevent such atrocities in the future.
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Ix.

Our most enduring security is to be found in the hearts and
minds of the American people. This means, among other things,
primary reliance by the community upon a proper shaping of
the character and opinions of that people. It is distressing how
much violence we have allowed ourselves to be exposed to
every day. It is a lamentable misreading of the First Amend-
ment that leads some to insist that the community cannot prop-
erly curtail the graphic portrayals of violence by which we,
including our children, are afflicted on an unprecedented scale.
Related to this is the need for a sensible defusing of various
grievances, fears, and misapprehensions that all too many
Americans seem to have.

Matters can be made far worse than they are if govern-
ments in this country should widely come to seem tyrannical.
This does not mean that the opinions of, including the "facts"
relied upon by, various "alienated" groups in this country
should not be challenged-for their good, as well as for the
good of the community at large.

Be all this as it may, we do have to face up to what it
means to have an open society. No doubt, the risks and limits
of open societies need to be investigated, but no matter how
much these shortcomings are investigated, and how much they
are deplored, our society seems destined to remain open for
some time to come. Most of us would approve of this, no mat-
ter how much we may sense that some reforms are in order.

Our vulnerability to such crimes as the bombing of civilian
establishments is related to our mobility, innovativeness, and
wealth. Due process considerations, as well as property rights
considerations, inhibit what can be effectively done by any
government to protect us in our circumstances. These consider-
ations, more than First Amendment principles, are what have to
be taken into account by the conscientious legislator.

The emphasis should be less upon what is to be avoided
and restrained and more upon what is aspired to among us.
Certainly, it is neither healthy nor seemly to make as much as
we do of self-preservation. Vital to a future that is both secure
and attractive is the general recognition and the emphatic
teaching by the community at large that there are standards of
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right and wrong that everyone in this country should be expect-
ed to recognize and respect. The criminal law can contribute to
such teaching among us, but only if it is not allowed to appear
either futile or tyrannical.

ADDENDUM A

CONSTITUTIONAL LAW EXPERT CALLS U.S.
MILiTIA MEMBERS "A VERY FRIGHTENED

BUNCH"

BY MARLA KRUGLIJK

LOYOLA WORLD

Loyola University of Chicago

June 8, 1995, at 9

As many Americans first learned about the growing U.S.
militia movement and its suspected connection to the April
bombing in Oklahoma City, this new knowledge often raised
still more questions: Who are militia members? Where do they
come from? Are their actions really protected by the Second
Amendment? How do we protect our Constitution from our
dread of terrorism, yet prevent another disaster like Oklahoma
City?

[Loyola] Professor of Law George Anastaplo, [J.D. and]
Ph.D., a scholar, political philosopher and expert on constitu-
tional law, has some answers.

"The militia movement we're hearing about now has been
going on for 10, 20 years or longer. Its immediate antecedent
[may have been] the survivalist movement," Anastaplo said.

Survivalists acted in fear of nuclear war or a Russian inva-
sion. In the 1950s, for instance, they were building and stocking
fallout shelters.

"I get the impression that at the end of the Cold War, [the
survivalists'] source of fear shifted to the American govern-
ment," said Anastaplo. In particular, they now fear the govern-
ment will take away their guns, and they're apprehensive about
a "new world order"-a conspiracy in which the American
government, allied with others, becomes the oppressor.
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The irony of their shift from fearing Russia to fearing the
U.S. government "makes one suspect that people of a certain
temperament are going to have one enemy or another,"
Anastaplo observed.

Learn their fears

"Militia members are a very frightened bunch of people,"
said Anastaplo. "That's what makes them frightening-that
they're so frightened themselves.

"Most militia people are fairly harmless. Their meetings are
like secular prayer services. Militia movements can be a kind of
group therapy for very anxious people. It reassures them to
find others who think as they do. The movement restrains
them.

"If we don't bother them, they are [likely to be] peaceful,"
Anastaplo said, but added, there are "reports of a new level of
anger, as well as fear. Fear leads them to protect themselves;
anger, to strike out. If you try to interfere with them, they can
get dangerous."

To discern whether the rogues who strike out have really
been acting alone, Anastaplo cited a need to answer questions
like: Have they financed their activities by [crime] or have they
been bankrolled by others? Have their actions been long in
planning, indicating that others are involved?

The Second Amendment has "nothing to do with all this,"
according to Anastaplo. "It was always understood that the
states could regulate gun possession and use. The Second
Amendment doesn't license everyone to carry guns. People saw
the danger in that 200 years ago. It's a political, not a consti-
tutional, question.

"We already have restrictions on some kinds of weapons,
actions and planning. If you want those kinds of restrictions,
the Second Amendment does not prevent you from having
them."

Defensive posture

The "simple problem here," according to Anastaplo, is that
the materials to make bombs are widely available, and it takes
no advanced technology to put them together. Meanwhile, the
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militia movement-like the Koresh group in Waco, Texas,
which has become a militia touchstone-is "largely defensive in
posture." That includes "protecting their possession of things
they're not supposed to have," like arsenals.

"We have to stop them before they do things that force us
to lock them up. To do that, we have to study them," Anastaplo
urged. "Learn what and who, in politics and the media, are
moving them. Ultimately, what you have to do is understand
them and calm them down. Learn their fears and address
them."

[Anastaplo's legal scholarship will be recognized by six
scholars from universities across the country presenting
papers in a "Roundtable on the Scholarship of George
Anastaplo" at the annual convention of the American
Political Science Association August 31 in Chicago. This
panel is in anticipation of a series of articles [about
Anastaplo] to appear in the Political Science Reviewer.
Anastaplo's latest book, The Amendments to the Consti-
tution: A Commentary, was published in May by the
Johns Hopkins University Press.]

ADDENDUM B

MILITIA GROUPS INFLUENCED BY SOCIAL
ILLS AND DISTRUST

BY KRISTI DEHORITY

DAILY EGYPTIAN

Southern Illinois University, Carbondale

June 23, 1995, at 3.

As American are gripped by the memory of the Oklahoma
City bombing, a former Southern Illinois University student is
using his expertise as a law professor to help the public under-
stand the escalating militia movement. After receiving his law
degree from the University of Chicago, George Anastaplo decid-
ed to pursue a teaching career and gain expertise in constitu-
tional law.
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Anastaplo said the militias are not likely to gain a lot of
power through their movement because of their self-destructive
tendencies. "The militias don't have much power, nor will they
get it. There are extremists within militias who turn everyone
off," he said.

Anastaplo said factors influencing the militia movement
include the collapse of the Soviet Union, a lack of citizen
knowledge, and a changing economic environment.

"There has always been in this country an element of dis-
trust-a minority with a frontier mentality," he said. "The cur-
rent minority is very much distressed and threatened by eco-
nomic and social changes they don't understand. They feel left
out. They are trying to recapture some control." "Control comes
in many forms," Anastaplo said, "including rebellion against
taxes, gun control, and even speed limits."

"There are some people who want to be completely left
alone," he said. "Militias and other groups are highly distrustful
of government. They don't recognize how much they rely on it."

Anastaplo said the militias also rely heavily on the Consti-
tution but misunderstand its meaning. "The Second Amendment
was never intended to permit private ownership of weapons on
the scale we Americans have, without being regulated by local
governments," he said.

Anastaplo said the United States has many more guns in
private hands now than ever before. This contributes to a grow-
ing paranoia. Without a continuous growth of firepower, Ameri-
cans feel insecure.

One example of this phenomenon is the militias' belief in a
United Nations conspiracy to overthrow the United States gov-
ernment. "Every time we see the military efforts of the United
Nation, for example in Bosnia, they are ineffective," Anastaplo
said. "At the same time, militias believe they are involved in a
grand conspiracy to conquer the United States."

Any efforts in this country could lead to more oppressive,
and counterproductive, measures by the government. He offers
what he believes is a better solution. "A practical solution is to
revive interest in and respect for decent government, conscien-
tious politicians, and responsible citizens. We are a self-govern-
ing people. If we don't do something, no one will," Anastaplo
said.
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